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Senate
The Senate met at 9:15 a.m., and was

called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Gracious God, in a world of qualified
love it is so encouraging to hear the
five wonderful words You greet us with
as we begin this day: ‘‘I will always
love you.’’ We are amazed at all the
territory that word ‘‘always’’ covers. It
spans the full spectrum of all that we
have ever done or said and extends to
difficulties, problems, and even failures
of the future. It also includes those
times when we forget that You are the
source of our strength and we take the
glory that belongs to You. Amazing
love. Your love keeps.

You come to us at the point of our
needs, but You also help us come to the
point about our needs. You encourage
us to confess our hopes and hurts to
You. You wait for us to ask for what
You are ready to give. It’s a mystery:
Your willingness, coupled with our
willingness to ask, make for dynamic
prayer.

Thus, we commit the deliberations,
debates, and decisions of this day to
You. Bless the Senators with a pro-
found sense of Your personal care so
they can be Your agent of caring for
our Nation, for one another, and their
families. In the name of our Lord and
Saviour. Amen.
f

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader is recog-
nized.
f

SCHEDULE

Mr. JEFFORDS. Mr. President, for
the information of all Members, today
the Senate will resume the IDEA bill
under the agreement reached last

evening. Following closing remarks on
the IDEA amendments, the Senate will
begin a series of three rollcall votes,
beginning at approximately 9:45 or 9:50
a.m. Senators should be prepared to be
on the floor for these stacked votes be-
ginning at 9:45 a.m.

Following the disposition of S. 717,
there will be a short period of morning
business after which the Senate will
begin consideration of the partial-
birth-abortion ban. The Senate may
also consider the CFE treaty during to-
day’s session of the Senate. As always,
Senators will be notified as to when
any additional votes are scheduled.

I thank my colleagues for their at-
tention.
f

INDIVIDUALS WITH DISABILITIES
EDUCATION ACT AMENDMENTS
OF 1997
The PRESIDING OFFICER. Under

the previous order, the Senate will now
resume consideration of S. 717, which
the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 717) to amend the Individuals
With Disabilities Education Act, to reau-
thorize and make improvements to that Act,
and for other purposes.

The Senate resumed consideration of
the bill.

Pending:
Gregg amendment No. 241, to modify the

provision relating to the authorization of ap-
propriations for special education and relat-
ed services to authorize specific amounts or
appropriations.

Gorton amendment No. 243, to permit
State and local educational agencies to es-
tablish uniform disciplinary policies.

Smith amendment No. 245, to require a
court in making an award under the Individ-
uals With Disabilities Education Act to take
into consideration the impact the granting
of the award would have on the education of
all children of State educational agencies
and local educational agencies.

The PRESIDING OFFICER (Mr.
ENZI). Under the previous order, the
Senator from New Hampshire is recog-
nized.

AMENDMENT NO. 241, WITHDRAWN

Mr. GREGG. Mr. President, I ask
unanimous consent to vitiate the yeas
and nays and withdraw my amendment
which is No. 241.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 241) was with-
drawn.

Mr. GREGG. Mr. President, just to
clarify the record on this, this amend-
ment was addressing the issue of fund-
ing relative to special education which
is, I believe, a critical element of the
whole issue obviously of special edu-
cation, especially the fact that the
Federal Government has failed to live
up to its obligation to fund 40 percent
of the cost of special education. It is
only funding approximately 7 to 8 per-
cent of the cost.

After discussions with the majority
leader, and with members of the Appro-
priations Committee on which I serve,
I think there is a reasonable oppor-
tunity that we will receive the type of
funding and support we need in order
to start on the path toward reaching
the 40 percent.

This path was outlined in S. 1, Sen-
ate bill 1, which is the Senate Repub-
lican position and which commits to
having us fund 40 percent over a 7-year
period. This year I am hopeful we can
increase funding for special ed so we
can get up above the $4 billion mark in
this account, which would allow us to—
under the new bill, if it is passed, as I
presume it will be—allow us to kick in
the ability of the local communities to
use some of this special ed funding
which the Federal Government was
supposed to be paying for, which pres-
ently is being paid for by local tax-
payers, to use those local taxpayer dol-
lars for other areas of education and to
relieve some of the pressure on the
communities and the local taxpayers.

So with that understanding, which is
not formal—I appreciate that—but
which I believe was made in good faith,
I am withdrawing this amendment. I



CONGRESSIONAL RECORD — SENATES4402 May 14, 1997
recognize a lot of work has gone into
this bill, that there is a great desire to
pass this bill without amendments so it
will be able to be moved quickly and
because it involves an intricate and
delicate, delicate compromise. And it
is a step forward in the attempt to ad-
dress the IDEA question and issue of
caring for children with disabilities.

This amendment I believe would have
had a good chance of passing, but I be-
lieve it also would have undermined
the desire of those who want to reach
an accommodation to make sure to
move the process forward and improve
the basic special ed bill, and we can do
so with this bill, and it would under-
mine the capacity to do that.

I still believe we can still get to the
role of the funding issue which runs on
a parallel course without necessarily
having to attach this specific language
to this bill.

I would note that the law continues
to retain in it the 40 percent language.
It remains the commitment of the Fed-
eral Government and it is a commit-
ment which I and I know the majority,
the chairman of the committee, rank-
ing member on the subcommittee, and
the majority leader are committed to
try to reach.

Mr. JEFFORDS. Will the Senator
yield?

Mr. GREGG. I yield to the Senator
from Vermont.

Mr. JEFFORDS. I want to thank you
for what you have just done. You have
provided a way for clear passage of this
bill today. But most of all, I want to
commend you for your continuous ef-
forts to try to fully fund the 40 percent
that we promised the people when this
bill was passed some 22 years ago.

I also want to remind Members that
your amendment—I think it was on the
goals 2000 bill—passed 93 to 0, where we
said we would do what JUDD GREGG
wants. So I am hopeful that will be
kept in mind as the people go forward
with the budget. I certainly am going
to do all I can to make sure that we
live up to the obligations of our own
party’s promise, which is in S. 1, to do
what the Senator from New Hampshire
believes we should do.

Mr. GREGG. I thank the Senator
from Vermont. I thank him for his
courtesy and enjoy working with him.

AMENDMENT NO. 243

The PRESIDING OFFICER. Under
the previous order, there will now be 20
minutes of debate equally divided be-
tween the Senator from Washington
[Mr. GORTON], and the Senator from
Vermont [Mr. JEFFORDS], on the pend-
ing question, amendment No. 243 by
the Senator from Washington [Mr.
GORTON].

Mr. GORTON addressed the Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from
Washington.

Mr. GORTON. Mr. President, the
amendment which we are about to vote
on is extremely simple, plain, easy to
understand and totally logical.

It reads in its entirety:

Notwithstanding any other provision of
this Act, each State educational agency or
local educational agency may establish and
implement uniform policies with respect to
discipline and order applicable to all chil-
dren within its jurisdiction to ensure the
safety and appropriate educational atmos-
phere in its schools.

Mr. President, I have spoken about
the fact that this bill imposes a huge
unfunded mandate, $35 billion a year,
on the schools of this country with no
more than 10 percent of that money
paid for by the Federal Government.

I have spoken of the huge complex-
ity—327 pages in this bill—imposing
identical rules on every school district
in the country no matter how large or
how small. But the single aspect of this
bill that is most questionable and most
unjust is the double standard it sets
with respect to discipline, response to
violence, disorder in the classroom.
Each and every school district retains
its full and complete authority over all
of these questions as they apply to stu-
dents who are not disabled. They lose
almost all of that authority under the
present IDEA statute and regain only a
modest amount of it under this revi-
sion.

This double standard makes it dif-
ficult to provide an appropriate edu-
cation to tens of thousands, perhaps
hundreds of thousands of our students
around the country. They make it dif-
ficult to impose rational disciplinary
measures on those students who are de-
nominated disabled. They create a tre-
mendous incentive to seek some ‘‘ex-
pert’’ who will provide for a given stu-
dent the title ‘‘disabled.’’ We find the
decisions that the very disorder, the
very violence in classrooms that is to
be the subject of discipline is found to
be evidence of disability so that the
discipline cannot be imposed.

For the educational attainment of all
of our students, for the proper protec-
tion of all of our students, we should
allow each school, each school district,
each State to set rules with respect to
disorder, to discipline, to violence that
are the same for all of the students.
Nothing could be simpler.

This amendment will not in any way
undercut the right created by this bill
for a free and complete education for
every student, disabled or not. That re-
mains. What is restored to each school
district is the right on its own to make
those decisions while looking at the
educational atmosphere in which all of
its students must learn. The vice of
this bill is that it pretends that there
are no nondisabled students, only the
disabled students count, only their
rights count. The rights of all other
students and their parents are ignored.

So we ask very simply that this bill
be amended to allow each educational
agency to establish and implement uni-
form policies with respect to discipline
and order applicable to all children
within its jurisdiction in order that
they may be safe and have an appro-
priate educational atmosphere—noth-
ing more, nothing less.

This bill says that the U.S. Senators
know more about how to educate stu-

dents than do their teachers, their ad-
ministrators, their school board mem-
bers, people who have spent their lives
and careers at this job. We do not know
more. They know more. We should per-
mit them to do their jobs.

Mr. JEFFORDS addressed the Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from Ver-
mont.

Mr. JEFFORDS. I wish to speak in
strong opposition to the amendment. I
understand the emotionalism that has
gone on in our States throughout this
Nation over the years, and even up to
the point that we speak, about the
problems that were created, and which
the Senator from Washington is at-
tempting to address.

I point out, first of all, that the bill
tries its best to preserve the order in
the classroom through uniform policies
for all school districts, and to ensure
that every child with a disability is
treated fairly, but also balances the
needs of those in the classroom to have
a safe and peaceful, shall we say, learn-
ing environment. That is done. The
House voted yesterday with only three
dissenting votes on this bill, recogniz-
ing that those kinds of balances had
been reached after an incredible effort
on the part of so many to give us a bill
that everyone who is deeply involved in
this issue can agree with.

I know this body respects the order
that is necessary in the classroom and
also the ability of local schools to be
able to try and accommodate the inter-
ests of all, but I believe this bill, by
doing this, what it says is, ‘‘notwith-
standing any other provision of this
act, each State, educational agency or
local educational agency may establish
and implement uniform policies with
respect to discipline and order.’’

Now, what does that mean? I do not
know. But if it means what it says, it
wipes out everything. It would be con-
trary to what they want to do. That
means we could have thousands or hun-
dreds of different ideas on how to bring
order to the classroom. It would set
back the system.

I know the Senator from Washington
speaks sincerely, and I know that
Washington had a terrible problem, ini-
tially, in the early parts of this decade.
Almost half the cases, I believe, went
to due process hearings and ended up in
court. However, this past year, 96 per-
cent of those cases that were heard in
mediation were solved and did not go
to court. So his own State, I think, has
solved the problems he is trying to deal
with.

I hope Members would not vote for
this amendment. At the appropriate
time I will move to table it. This would
create havoc in the whole system.

Mr. President, I yield 3 minutes to
the Senator from Tennessee.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. FRIST. Mr. President, I rise to
speak in strong opposition, as well, to
this amendment before the Senate, put
forth by the Senator from Washington,
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an amendment which would instruct
local education agencies to set out
their own policy, a potentially very dif-
ferent policy, in disciplining students
with disabilities. In short, under his
amendment, each school district poten-
tially would have its own distinct pol-
icy in disciplining disabled children,
and with 16,000 school districts, the po-
tential for conflicting policies is very
real, and I am afraid this would be a
turnback to the pre-1975 era before
IDEA.

Is this a double standard? I say ‘‘no.’’
Clearly, we have outlined a process
whereby students, if there is a mani-
festation of a disability, would go down
one process, and if a discipline problem
was not a manifestation of a disability,
that student would be treated just like
everyone else.

I think this is fair. This is equitable.
Remember, if behavior is not a result
of that disability, all students are
treated the same in this bill. If behav-
ior is secondary to a disability, there is
a very clear process, which is outlined
in detail. Yes, it does take several
pages to outline that, but it sets up a
balance between the school, between
school boards, between parents, and be-
tween children.

Senator GORTON claims this amend-
ment is about local control, and I feel
that it will be used, I am afraid, to
turn back the hands of the clock to the
pre-1975 conditions where we know that
children with disabilities were ex-
cluded from the opportunity to receive
a free and appropriate public edu-
cation.

I urge my colleagues to vote against
this amendment, not just because, as
has been pointed out, it will kill our
overall bipartisan effort that we
brought forward, but that it would, in
fact, turn back the clock and lead, po-
tentially, to discrimination that chil-
dren with disabilities faced before
IDEA was enacted 22 years ago.

Mr. JEFFORDS. Could I inquire to
the time remaining?

The PRESIDING OFFICER. The Sen-
ator from Vermont has 41⁄2 minutes and
the other side has 3 minutes, 45 sec-
onds.

Mr. JEFFORDS. I yield 2 minutes to
the Senator from Iowa.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. I thank Senator JEF-
FORDS for his leadership and I thank
Senator FRIST for his eloquent com-
ments.

I rise in strong opposition to the
amendment proposed by my colleague
Senator GORTON.

The amendment drives a stake
through the heart of the bipartisan, bi-
cameral, fair, and balanced provisions
in the bill relating to disciplining chil-
dren with disabilities.

The amendment states plain and sim-
ple that local school districts can to-
tally ignore every word of the bill if
they so choose. In other words, the
amendment effectively repeals every
protection in the law for disabled chil-
dren.

Last night, this extreme position was
rejected by 420 of my colleagues in the
House in favor of the commonsense ap-
proach included in the bill.

The bill specifies procedures for the
immediate removal to an alternative
setting of disabled children who bring
weapons to school or who knowingly
use, possess, or sell illegal drugs.

The bill also authorizes: The removal
to an alternative setting of truly dan-
gerous children; proper referrals to po-
lice and appropriate authorities when
disabled children commit crimes, so
long as the referrals, do not cir-
cumvent the school’s responsibilities
under IDEA.

And, the transfer of student discipli-
nary records.

Under the amendment, local school
districts could cease educational serv-
ices for any disabled child regardless of
whether or not the child’s behavior was
related to his or her disability. Ces-
sation of services is not only opposed
by all disability organizations, but is
opposed by the major groups represent-
ing general education and the police
and prosecutors. That is why the bipar-
tisan bill rejects cessation.

My colleague raised a number of
other points in the course of the debate
which I would like to respond to at this
point.

My colleague constantly refers to
IDEA as an unfunded Federal mandate.

According to the Congressional Budg-
et Office, the American Law Division of
the Congressional Research Service,
and the U.S. Supreme Court, IDEA is
not an unfunded mandate.

IDEA is a civil rights statute that
implements the equal protection clause
of the U.S. Constitution. IDEA helps
States and local school districts pay
for the costs of implementing their
constitutional obligation to disabled
children.

My colleague also talks about the
high costs of educating disabled chil-
dren but fails to talk about the savings
to society, not to mention the en-
hanced quality of life for disabled chil-
dren and their families.

Prior to the enactment of IDEA,
70,655 children were in institutions. Be-
cause of IDEA, that number is down to
4,001. The average cost of serving a
child in a State institution is $82,256
per person. With 66,654 fewer children
institutionalized, the savings to States
is $5.46 billion per year.

Danny Piper from Ankey IA, was
born with Down’s syndrome. He has an
IQ of 39. At birth, his parents were told
to institutionalize him because he
would be a burden and would not bene-
fit from education. The cost to the tax-
payers of Iowa over the course of his
life would have been $5 million. His
parents said no and instead placed him
in early intervention and then in an
intergrated program at Ankeny High
School where he was a manager of the
wrestling team.

The cost of special education over his
18 years was $63,000. Was it a good in-
vestment? You decide. Today, Danny

works, he pays taxes, and he has his
own apartment.

My colleague also quotes a parent of
a nondisabled child who was told by a
lawyer that she has no rights when her
child’s class is disrupted by a disabled
child. I say to that parent she better
get a new lawyer.

They have a right to a class environ-
ment that is safe and conducive to
learning.

That parent has a right to insist that
the schools develop positive behavioral
approaches and train teachers and pro-
vide them with the necessary supports.

What they don’t have is the right to
kick that disabled kid out of the class
just as school systems cannot kick out
African-American children when a
white child or his parents are uncom-
fortable around African-Americans.

Can we have school environments
that are safe and conducive to learning
without kicking disabled kids out? Yes
we can. Just ask Dr. Mike McTaggart
of West Middle School in Sioux City,
IA. In just 1 year, the number of sus-
pensions of nondisabled children went
from 692 to 156 of which 7 were out-of-
school suspensions. The number of sus-
pensions of disabled children went from
220 to zero. Attendance has gone from
72 percent to 98.5 percent. Juvenile
court referrals went from 267 to 3.

His philosophy of discipline for all
students is to use discipline as a tool to
teach rather than to punish.

In closing, let’s reject the Gorton
amendment and send a message that
we can ensure school environments
that are safe and conducive to learning
without gutting the rights and protec-
tions of disabled children.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Washington.

Mr. GORTON. Mr. President, in a re-
cent article in the National Review,
the author, Chester Finn, Jr., made the
following comments about the present
statute equally applicable to this bill.

. . . prescriptive federal mandates that cre-
ate heavy costs and regulatory burdens for
local communities; extra benefits for govern-
ment-protected populations and their exemp-
tion from rules that others must obey; ample
opportunities for activists and lawyers to
hustle taxpayer-financed largesse for their
clients; barriers to needed reforms of school
quality and discipline; . . . [and above all] the
smug assumption that Washington knows
best how the nation’s schools should be run.

While various professional organiza-
tions have more or less been required
to endorse this bill because, as I have
already said, it is an improvement over
present law, just last month, USA
Today published the results of a poll of
6,000 principals, 80 percent of whom
said Federal law interfered with their
ability to create safe schools.

My two friends on this side of the
aisle used the word ‘‘balance.’’ There is
no balance in this bill. There is no bal-
ance at all. There is no consideration—
no consideration, none—of the rights of
nondisabled students. Yes, there are
16,000 school districts in this country.
That is the genius of our country, that
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we solve our problems locally, and yet
as far as these are concerned, we
should have one school district, one
Department of Education that should
set one set of rules applicable to every-
one under all circumstances and at all
times. That is wrong. Let our teachers
and our principals and our school
boards make the decisions as to how
their schools should be operated.

If all time has been taken on the
other side, I yield back the balance of
my time.

Mr. JEFFORDS. Mr. President, very
quickly, the balance has been reached
in this bill. The most critical question
is, what can you do with the dangerous
child? It is very simple: If it is not a
matter involved with the disability,
that child could be disciplined like any
other child. If it is related to the dis-
ability, as determined by a hearing of-
ficer, then there can be up to 45 days
removal in an appropriate educational
setting. If the problem still exists and
the school can demonstrate that the
child may be substantialy likely to
cause harm to himself or others, the
child will remain in an interim alter-
native educational setting for an addi-
tional 45 days, et cetera—tremendous
balance, tremendous help to the
present situation.

Mr. President, I urge the defeat of
the Gorton amendment.

The PRESIDING OFFICER. Do both
sides yield back their time?

Mr. JEFFORDS. Yes.
Mr. GORTON. Yes.
Mr. JEFFORDS. I move to table the

Gorton amendment, and I ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is on agreeing to the motion
to table amendment 243 offered by the
Senator from Washington [Mr. GOR-
TON].

The clerk will call the roll.
The assistant legislative clerk called

the roll.
Mr. FORD. I announce that the Sen-

ator from West Virgina [Mr. ROCKE-
FELLER] is necessarily absent.

The result was announced—yeas 51,
nays 48, as follows:

{Rollcall Vote No. 64 Leg.}

YEAS—51

Akaka
Baucus
Biden
Bingaman
Boxer
Breaux
Bumpers
Campbell
Chafee
Cleland
Coats
Collins
Coverdell
Craig
D’Amato
Daschle
DeWine

Dodd
Domenici
Durbin
Feingold
Ford
Frist
Glenn
Harkin
Hutchinson
Inouye
Jeffords
Kempthorne
Kennedy
Kerrey
Kerry
Kohl
Landrieu

Lautenberg
Leahy
Levin
Lott
Mack
McConnell
Mikulski
Moseley-Braun
Moynihan
Murray
Reed
Robb
Sarbanes
Snowe
Stevens
Wellstone
Wyden

NAYS—48

Abraham
Allard
Ashcroft
Bennett
Bond
Brownback
Bryan
Burns
Byrd
Cochran
Conrad
Dorgan
Enzi
Faircloth
Feinstein
Gorton

Graham
Gramm
Grams
Grassley
Gregg
Hagel
Hatch
Helms
Hollings
Hutchison
Inhofe
Johnson
Kyl
Lieberman
Lugar
McCain

Murkowski
Nickles
Reid
Roberts
Roth
Santorum
Sessions
Shelby
Smith (NH)
Smith (OR)
Specter
Thomas
Thompson
Thurmond
Torricelli
Warner

NOT VOTING—1

Rockefeller

The motion to lay on the table the
amendment (No. 243) was agreed to.

Mr. FORD. Mr. President, I move to
reconsider the vote.

Mr. HARKIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. May we
please have order so that we can con-
tinue the Senate’s business.

We have several more votes to go. We
have some short debate between them.
The quicker we have order, the quicker
we can continue. Please take your dis-
cussions to the Cloakroom or the hall-
way.

AMENDMENT NO. 245

The question now recurs on amend-
ment No. 245 offered by the Senator
from New Hampshire [Mr. SMITH].
There will be 4 minutes of debate
equally divided in the usual form. Who
yields time?

Mr. SMITH of New Hampshire ad-
dressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from New
Hampshire.

Mr. SMITH of New Hampshire. Mr.
President, could I have order, please.
The Senate is not in order.

The PRESIDING OFFICER. Please
clear the well. Staff please take their
seats.

The Senator deserves to be heard.
There are 4 minutes of debate equally
divided.

The Senator from New Hampshire.
Mr. SMITH of New Hampshire. Like

the previous amendment offered by my
colleague from Washington, Senator
GORTON, this is a very reasonable
amendment. It simply requires the
courts, when they make an award
under IDEA, to take into consideration
what impact that award will have on
all of the students in the district or in
the particular classrooms. For exam-
ple, we have cases where a $1,000 IDEA
program or plan, educational plan
costs $13,000 or $14,000 in legal fees.
There are millions of dollars in legal
fees spent in all 50 States, all over
America, that are taken out of the
classroom. These are dollars that you
cannot use for teachers, you cannot use
for computers, you cannot use for text-
books or, frankly, for infrastructure or
schools or buildings.

The issue here is whether or not you
want to have these dollars go to the

students or go to the lawyers. That is
the simple issue. This is a very reason-
able amendment. There is nothing un-
reasonable about it.

I think the process here where we say
we cannot amend a bill to strengthen
it, to make a better bill is a bad proc-
ess and one for which I wish we had not
set the precedent. I urge my colleagues
to think about it because at some point
in the not too distant future you are
going to have another piece of legisla-
tion coming through here, and you are
going to be on the other side. You are
going to want to offer an amendment
and you are going to have to say to
yourself, well, when I had the oppor-
tunity before, I opposed that oppor-
tunity for another colleague. Sure, I
can offer the amendment but the deal
by the leadership is to oppose the
amendment because we have a deal.
The answer is very simple. You can
vote for my amendment and take dol-
lars out of the pockets of lawyers and
put them into the classroom for the
students or you can oppose my amend-
ment and favor the lawyers.

I thank the Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from Ver-
mont.

Mr. JEFFORDS. I yield 30 seconds to
the Senator from Tennessee.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ten-
nessee.

Mr. FRIST. Mr. President, this
amendment would require a court be-
fore awarding attorney fees to prevail-
ing parents to do an analysis of the im-
pact of the award on the local school
district. The point is that the court al-
ready has the discretion to assess the
impact of an award on a school dis-
trict. Thus, this is unnecessary. Award-
ing fees today is at the court’s discre-
tion. This amendment would actually
require a formal cost analysis, an addi-
tional bureaucratic burden on a school
district. It is unnecessary. It is covered
in the underlying bill. I urge opposition
to the amendment.

Mr. JEFFORDS. I yield 1 minute to
the Senator from Iowa.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized for 1
minute.

Mr. HARKIN. Mr. President, I rise in
strong opposition to the Smith amend-
ment which adds limitations on the
awarding of attorneys fees to parents
of disabled children that are unprece-
dented in any other fees provision.

The provisions in current law relat-
ing to attorneys fees were added by our
colleague Senator ORRIN HATCH. He
modeled the IDEA fees provisions on
provisions in other civil rights laws. On
final passage of these provisions he ex-
plained that they reflected a carefully
crafted compromise that provides for
reasonable attorneys fees to a prevail-
ing parent while at the same time pro-
tecting against excessive reimburse-
ment.

Let’s not upset that carefully crafted
compromise. Let’s retain the parity be-
tween the fees provisions in the IDEA
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with the fees provisions in other civil
rights statutes. It is inappropriate to
establish a double standard for parents
with disabled children.

Listening to Senator SMITH, one
might get the impression that there is
a proliferation of litigation under
IDEA. The data does not bear out such
an assertion. The number of court
cases under IDEA is actually declining
from 199 in 1992 to 120 last year. This is
out of 5.3 million disabled children.
The number of due process hearings in
New Hampshire last year was 10. In my
State of Iowa, the number was four. In
the entire State of California, with al-
most 600,000 disabled children in the
IDEA program, the number of due proc-
ess hearings was 57—1,289 requests for
hearings but the overwhelming major-
ity were resolved in mediation.

Let’s reject the Smith amendment.
Mr. JEFFORDS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Vermont.
Mr. JEFFORDS. Let me speak to my

colleagues very sincerely.
Last year we came almost to the

point where we passed a bill similar to
this for the disabled community and
for the schools. It broke down at the
last minute because there was dissen-
sion over one issue. You have had your
opportunity this time to show your
concern about how the bill goes, but if
we have one amendment, then it has to
go back and there are those out there
now who want to disrupt it. Senator
LOTT and Dave Hoppe spent hundreds
of hours to bring these communities
together to agree on this bill which is
a tremendous step forward. If you vote
no on the motion to table, you could
kill this bill and we could start over
again.

Mr. President, I move to table.
The PRESIDING OFFICER. Is there a

sufficient second?
Mr. JEFFORDS. I ask for the yeas

and nays.
The PRESIDING OFFICER. There is

a sufficient second. The yeas and nays
are ordered.

The question is on agreeing to the
motion to table amendment No. 245 of-
fered by the Senator from New Hamp-
shire. The clerk will now call the roll.

The legislative clerk called the roll.
Mr. FORD. I announce that the Sen-

ator from West Virginia [Mr. ROCKE-
FELLER] is necessarily absent.

The PRESIDING OFFICER (Mr. SES-
SIONS). Are there any other Senators in
the Chamber who desire to vote?

The result was announced—yeas 68,
nays 31, as follows:

[Rollcall Vote No. 65 Leg.]

YEAS—68

Abraham
Akaka
Baucus
Biden
Bingaman
Boxer
Breaux
Bryan
Bumpers
Burns
Byrd

Campbell
Chafee
Cleland
Coats
Cochran
Collins
Conrad
Coverdell
Craig
D’Amato
Daschle

DeWine
Dodd
Dorgan
Durbin
Feingold
Feinstein
Ford
Frist
Glenn
Graham
Grassley

Harkin
Hollings
Hutchinson
Inouye
Jeffords
Kempthorne
Kennedy
Kerrey
Kerry
Kohl
Landrieu
Lautenberg

Leahy
Levin
Lieberman
Lott
Lugar
Mack
McConnell
Mikulski
Moseley-Braun
Moynihan
Murray
Reed

Reid
Robb
Roth
Santorum
Sarbanes
Smith (OR)
Snowe
Stevens
Torricelli
Wellstone
Wyden

NAYS—31

Allard
Ashcroft
Bennett
Bond
Brownback
Domenici
Enzi
Faircloth
Gorton
Gramm
Grams

Gregg
Hagel
Hatch
Helms
Hutchison
Inhofe
Johnson
Kyl
McCain
Murkowski
Nickles

Roberts
Sessions
Shelby
Smith (NH)
Specter
Thomas
Thompson
Thurmond
Warner

NOT VOTING—1

Rockefeller

The motion to lay on the table the
amendment (No. 245) was agreed to.

Mr. BINGAMAN. Mr. President, I
would like to take a few moments this
morning and talk about this Congress’
commitment to education, and special
education in particular.

S. 717, the Individuals With Disabil-
ities Education Amendments Act of
1997, is the first piece of major legisla-
tion to come out of the Senate Labor
Committee since the start of the 105th
Congress that directly affects the im-
portant issue of education. This piece
of legislation before the Senate today
is an integral part of providing edu-
cational services to over 5 million chil-
dren across this country. This legisla-
tion reminds us of the fundamental im-
portance of the need for strong edu-
cational funding at a time when all
eyes are focused on budget-balancing.

Mr. President, special education is of
critical importance to my home State
of New Mexico, in which over 50,000
children receive specialized edu-
cational services. In New Mexico over
14 percent of the eligible school age
population receive needed educational
services from this law. Currently, New
Mexico receives over $26 million in
Federal funding to assist the edu-
cational needs of special education stu-
dents. This funding is very important
to States like New Mexico that have
rural and isolated communities and are
working to provide specialized edu-
cational services at great distances.

Over the past 2 years especially, and
throughout my tenure in the Senate, I
have heard numerous stories from New
Mexico’s students, parents, educators,
and administrators about the need for
added resources and effective programs
for special education students.

I have also heard their concerns
about the current Federal law, which
include: financial incentives to over-
identify students as disabled; lack of
standards and performance assess-
ments; the difficulty teachers and ad-
ministrators face in maintaining class-
room discipline; and the concerns of
parents who are struggling to find the
best possible placement for their child
and to ensure that educational services
are provided.

However, I believe that the legisla-
tion before the Senate begins to ad-
dress these concerns. This bill:

First, includes language that will in-
crease educational accountability and
standards for disabled students,

Second, creates new measures to
allow parents and Federal agencies to
monitor and assure the adequacy of
special education programs,

Third, includes language that aims to
increase flexibility for State and local
school districts and reduces paperwork
for school districts,

Fourth, strengthens teachers’ and ad-
ministrators’ abilities to control their
classrooms, without ceasing edu-
cational services to students,

Fifth, includes language that will en-
sure access to assistive technology for
our special education students and pro-
visions to allow blind and visually
handicapped students learn Braille,

Sixth, removes past incentives to en-
courage the overidentification of chil-
dren with disabilities.

I am especially happy to see statu-
tory language that requires the inclu-
sion of almost all special education
students in testing and accountability
programs.

Just recently I heard a story from a
special education administrator in New
Mexico that expressed the importance
of integrating standards in special edu-
cation and how they promote account-
ability and improved services.

In Kentucky, for many years, some
neighborhood schools were sending
their special education students to
other schools to receive specialized
services. However, when Kentucky
started to require assessments for spe-
cial education students and included
these scores in school report cards,
some of these neighborhood schools
started to educate their special edu-
cation students within their own
schools so as to improve the student’s
academic levels.

Mr. President, the requirement for
inclusion of special education students
in academic assessments is a key as-
pect to ensuring that this legislation
will be effectively implemented in
schools throughout New Mexico and
across the United States.

Mr. President, I plan to support this
legislation because I believe it strikes
a balance between the different views
and needs of many of the stakeholders
within the special education commu-
nity. This legislation begins to address
many of my concerns and the concerns
that I have heard from my constituents
in New Mexico. I am especially pleased
to see language included in this legisla-
tion that allows states and local dis-
tricts flexibility in the implementation
of IDEA.

Just 2 weeks ago, the President and
congressional leaders reached a budget
agreement that included increased
funding for education. It is imperative
that Congress remains committed to
providing quality education to our Na-
tion’s youth.

For these reasons, I urge my col-
leagues on both sides of the aisle to
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take the bipartisan and bicameral com-
mitment to education that has been ex-
emplified in the reauthorization of
IDEA and to focus on increased funding
and the development of standards that
provide educational opportunities to
all students. Mr. President, I applaud
the efforts of my colleagues both here
in the Senate and in the House of Rep-
resentatives to reauthorize IDEA and I
applaud their commitment to edu-
cation. This is not the time in our Na-
tion’s history to waver on our commit-
ment to educate America’s students.

Mr. ENZI. Mr. President, first I want
to commend the Senators and staff who
have committed so much time to the
reauthorization of the Individuals With
Disabilities Education Act. It is a good
bill that incorporates the insights and
experiences of the hundreds of groups
who have been involved in the develop-
ment process. I planned to offer my
strong support, however, for the
amendment that was to have been of-
fered by Senator GREGG because I be-
lieve the underlying bill would be bet-
ter if it contained a strong commit-
ment on Federal funding—for a number
of reasons.

I am familiar with education spend-
ing at the State level because I come to
this process as a former State Legisla-
tor. I served the State of Wyoming for
10 years—5 years in the State House
and 5 years in the State Senate. During
that time, in my tenure as chairman of
the Senate Revenue Committee, I felt
all of the constraints in the State
budget. The most difficult one, how-
ever—the one that was always fraught
with protestation and controversy—
was how we spent money on education,
where it came from and where it went.
Elementary and secondary education is
my State’s largest single expenditure.

In the 1995–96 school year, the Wyo-
ming State Government expended $237
million, or 44 percent, of the total
amount of money spent on K–12 edu-
cation in Wyoming. Fifty percent of
the funding, or $280 million, came from
local sources. I am proud of that com-
mitment. The people in my State in-
vest over $5,800 per student, per year,
and that is the second highest amount
in the country as a percentage of State
income. But let me focus for a minute
on the other 6 percent—the Federal
contribution.

Federal support for elementary and
secondary education is a sensitive issue
in Wyoming. Federal dollars always
come with Washington strings at-
tached and that is a problem for me
and for a great number of my constitu-
ents. I believe we should leave more of
our tax revenue in the States and let
the people who live there make the de-
cisions about education.

Special education is different, how-
ever, because the strings are already in
place. The distinction is that they
don’t come with much money. Wyo-
ming’s State and local taxpayers spent
$58 million for special education last
year. That was matched by only $5 mil-
lion in Federal funds—about 8 percent.

Mr. President, IDEA is a good law. It
protects disabled kids from discrimina-
tion in public education. It is an issue
that needs national attention, coordi-
nation, and support. We should recog-
nize why this law exists, why these
services are mandated, and understand
why there should be an assurance of
strong Federal funding. The Gregg
amendment would have made that
commitment. It would say that we, as
a body, believe the Federal Govern-
ment should pay more for special edu-
cation.

Why is this amendment so impor-
tant? Because Congress has failed to
support its share of the cost for 20
years. Without this amendment, the
States really have no reason to expect
that the situation is going to change.
To add insult to injury, the bill places
a new maintenance of effort require-
ment on State education agencies.
That is a difficult pill to swallow when
the Federal maintenance of effort has
been so clearly lacking.

I would have objected to the new
State maintenance of effort because
my State currently pays 85 percent of
special education costs. The local relief
provided in this bill will do little to
offset the State’s heavy burden. The
bill does, however, allow for a waiver if
the State can show it is providing all
kids with a free appropriate public edu-
cation. That is an important consider-
ation and I think it adds enough flexi-
bility to the law to make it acceptable.
But it does not solve all the problems.

This legislation will also require
States to provide some new services.
Without a guarantee of additional Fed-
eral funding, the States are going to
have to bear that cost. One expense
will be the mandate to provide alter-
native education for kids who are ex-
pelled due to disciplinary problems.
There is also a requirement to provide
State mediation as an alternative to
due process. I support these changes. I
hope they will actually reduce costs in
the long run. But if we cannot even pay
the Federal share for current man-
dates, then we should not be adding
new ones. Congress needs to ante up
the Federal share. If we are unable to
do that, then this bill loses some of its
luster.

The Gregg amendment would have
made that commitment. I understand
the problems a conference might
present on this bill. I sympathize with
Members who have spent so many
hours working to reach consensus, but
I believe the Gregg amendment is im-
portant enough to deserve conference
consideration.

Mr. President, I do support the bill.
It makes some sorely-needed improve-
ments to the law—particularly in the
areas of discipline, State coordination,
and legal fees. We have before us a
compromise that will improve current
law, but it still lacks a strong funding
resolution. That would have been an
important part of this legislation that
I think members of both parties would
have supported.

If we are going to help States live up
to their responsibility in providing a
free appropriate public education to all
kids, then we need to do it. And that
means more than just piling on regula-
tions.

Mr. WYDEN. Mr. President, all chil-
dren should have access to a quality
education, regardless of whether they
have disabilities. The importance of
the Individuals With Disabilities Edu-
cation Act [IDEA] is that it enables
parents to acquire special educational
assistance for their children who may
be fully capable of becoming produc-
tive members of society, but may need
some extra help along the way. I am
pleased that Members of Congress on a
bipartisan, bicameral basis have
worked out a compromise that allows
us to reauthorize this important piece
of legislation.

While I generally support the com-
promise on the IDEA bill that is before
us today, I want to touch briefly on an
issue that some school nurses have
raised with regard to this legislation.

I have heard from many Oregon
school nurses about the importance of
including nurses in the individual edu-
cation program [IEP] development
process. Under current IDEA regula-
tions, school nurses are considered
qualified health professionals and are
considered fully capable of assessing a
student’s disabilities during the IEP
process. The school nurses had asked to
be mentioned specifically in the stat-
ute as ‘‘related service providers’’ in a
disabled child’s multidisciplinary
team. While this could not be worked
out, I understand that the committee
report addresses this issue, and I want
to convey my support for the inclusion
of school nurses as part of the IEP
process.

In this country we frequently under-
estimate the excellent quality of care
provided by this Nation’s nurses.
School nurses have the training and
provide the supervision to safely de-
liver specialized health services. For
children with chronic or special health
care needs, the school nurse is often a
crucial member of the multidisci-
plinary team that enables children
with disabilities to participate fully in
their educational program. As long as
they are fully qualified to make an as-
sessment of a child’s disability, there
should be no reason that localities
should discriminate against nurses.

Again, I complement my colleagues
for breaking through the logjam on
this important reauthorization, and I
want to reemphasize my support for
the school nurses who play such an im-
portant role in the care of children
with disabilities.

PERSONNEL STANDARDS

Mr. HARKIN. Mr. President, there is
a new policy with respect to personnel
standards in section 612(a)(15)(c) of the
bill that sets forth parameters by
which a State may deal with a docu-
mented shortage of qualified personnel.
In that subparagraph, I want to clarify
that the reference ‘‘consistent with
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state law,’’ is intended to be applicable
to those State laws governing the pro-
fession or discipline. I offer this state-
ment to provide guidance at the U.S.
Department of Education to help them
in implementing the reauthorization.

Mr. JEFFORDS. I agree with that in-
terpretation and thank the Senator for
this clarification.

Mr. GRASSLEY. Mr. President, I rise
today in support of S. 717. I support
this bill because it has become clear to
me that the status quo in special edu-
cation is not acceptable.

Even though Iowans have done a
good job under existing law, it is time
to make changes. These changes are
necessary in order to keep pace with
the challenges facing educators today.
Students with a variety of special
needs are now in the schools. They
have needs we couldn’t even imagine
when the first special education law
was passed.

At this time I will address only two
aspects of S. 717 that are sufficient rea-
sons for supporting it. First of all, this
bill would give schools and parents ad-
ditional tools to improve education for
all children.

In response to school complaints,
clearer guidance is given for actions to
assure the safety of all students in the
classroom. I believe all of us here today
recognize the need to do this.

For parents, the right to participate
in decisions about their child’s edu-
cation is given more support. This is
done through attendance at evaluation
and assessment meetings and at any
meeting at which the placement of
their child might be decided.

And for students, in this bill we send
a clear message that we have high ex-
pectations for all students—including
students in special education. More ac-
countability for progress on IEP’s
would be required. Participation in
statewide and districtwide measures of
school performance would be required.
Stronger linkages to the regular edu-
cation curriculum would be required
for these students. We expect success
from special education programs under
this bill, and we expect that success to
be measurable.

The second aspect of S. 717 I want to
address is this. This bill clarifies that
schools are not the only agencies that
should pay for the services special edu-
cation students need. This proposal
does not retreat from the principle
that all children have the right to an
education, no matter what their needs
are. What this bill does is require that
Governors work to assure that all
sources of funding for services are used
to support these students.

This will be of particular importance
to schools and families in Iowa.

Last week, I had a visit from a school
superintendent in Iowa. His district
has about 15,000 students; 2,000 of those
students are in special education. Of
those students there are about six or
seven kids a year who require substan-
tial medical support in order to attend
school.

The school district hires nurses and
other professionals in order to assure
that these students can get an edu-
cation. But this superintendent has
been unable to get other agencies and
programs to contribute to the costs of
providing health services to these stu-
dents. And this school year approxi-
mately $2 million will be spent by this
school system on health services for
these few students, some of whom are
eligible for Medicaid.

Clearly these costs are beyond what
we should be asking schools to pay.
And that is one reason why S. 717 is im-
portant. It provides clear direction
that these costs are not the primary
responsibility of educators. They are
instead the responsibility of other pro-
grams that have been created to sup-
port students and families. I am happy
to provide such support to that school
superintendent in his efforts to secure
all the services his students need.

That superintendent represents a
strong tradition in Iowa.

Education for students with disabil-
ities in Iowa was mandated 6 years be-
fore the predecessor to IDEA was
passed by Congress in the 1970’s. At
that time, when I chaired the Edu-
cation Committee in the Iowa House, a
State mandate for special education
was passed. Following that, we devel-
oped a system of area education agen-
cies that still serves Iowans today. It
took us 2 years to get the area agency
legislation passed; we were successful
in 1974. That system is still the basis
for delivering special education serv-
ices to students all over Iowa, particu-
larly in rural areas.

Regarding this bill, S. 717, my col-
leagues have enumerated positive as-
pects of this compromise proposal
other than those I have mentioned. I
have followed the progress of the work
group closely and now provide my sup-
port for this landmark legislation.

Mr. MCCONNELL. Mr. President,
since 1966, the Federal Government has
supported special education services
for America’s disabled children. Today,
school districts depend on the Individ-
uals with Disabilities Education Act
[IDEA] for assistance in assuring that
children with special needs receive a
comprehensive education in a support-
ive environment. In Kentucky alone,
over 85,000 children benefitted from
IDEA during the 1996–97 school year.

Today, the U.S. Senate takes a his-
toric step forward in its consideration
of S. 717, a bicameral, bipartisan bill to
reauthorize IDEA. Over the last two
decades, changes in educational re-
sources and the needs of students have
impaired the ability of schools to meet
IDEA’s goal of a free, appropriate edu-
cation for disabled students. This
measure seeks to ensure that the Fed-
eral statute effectively addresses the
special education issues of today’s
classrooms and is prepared for the fu-
ture needs of educators, parents, and
students involved in special education.

This bipartisan, bicameral legisla-
tion achieves these objectives by build-

ing upon three primary goals: To focus
on the successful education of children
with disabilities, instead of rote com-
pletion of paperwork; to assure in-
creased parental participation; and to
give teachers the tools they need in
order to teach all children.

S. 717 helps schools improve the de-
livery of special education services by
eliminating unnecessary paperwork,
streamlining data collection, and en-
hancing program flexibility and service
integration. Schools also assume great-
er accountability for the educational
progress of special education students
through their inclusion in States and
district-wide assessments.

S. 717 reduces the financial strain on
school districts and parents by includ-
ing mediation as an option for resolv-
ing disputes. The revised funding for-
mula delivers more IDEA dollars di-
rectly to local education agencies, and
the bill also requires interagency
agreements so other responsible agen-
cies pay their fair share of the service
delivery costs for disabled students. As
a cosponsor of S. 1, I look forward to
working with my colleagues in fulfill-
ing its promise of an additional $10 bil-
lion for IDEA over the next 7 years.

Further, S. 717 expands the ability of
parents to participate in the planning
of special education services for their
child. The bill seeks to provide parents
with the information they need to ef-
fectively work with their local school
system by improving the preparation
and dissemination of school notices
and requiring student progress reports.

Teacher preparation for the success-
ful delivery of special education serv-
ices is also a priority in this legisla-
tion. Educators also receive greater
freedom to coordinate instruction be-
tween special and regular education
students. Finally, S. 717 offers a sound
compromise solution for managing the
disciplinary concerns of educators, par-
ents, and students with disabilities.

I am also pleased that the bicameral,
bipartisan working group responded to
my request and the request of other
committee members that this reau-
thorization include reforms specifically
focused on the braille literacy needs of
blind and visually impaired children.
Since 1968, the percentage of blind stu-
dents who lack reading or writing
skills grew from 9 to 40 percent. This
measure takes a two-pronged approach
to this serious educational need by fo-
cusing on the importance of including
appropriate braille instruction in a
qualified student’s individual edu-
cation plan and emphasizing the need
to enhance teacher preparation in the
use and instruction of braille. I want to
thank the Members of the working
group for their leadership in addressing
this key educational issue for our Na-
tion’s blind and visually impaired chil-
dren.

IDEA’s guarantee of a free, appro-
priate public education for children
with disabilities remains one of our Na-
tion’s greatest accomplishments in
civil rights. After 21⁄2 years of work,
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this final legislative proposal dem-
onstrates the firm commitment of
America’s educators, parents, disabil-
ity advocates, and this Congress to pro-
vide every child with an opportunity
for educational success. Mr. President,
I am proud to join as an original co-
sponsor of S. 717, and I encourage my
colleagues to vote in favor of this
worthwhile education measure.

Mr. HATCH. Mr. President, I am
pleased to support the reauthorization
of the Individuals With Disabilities
Education Act [IDEA]. For over 20
years, IDEA has been assisting children
with disabilities overcome obstacles
and become successful students who go
on to become productive citizens.

I commend the efforts of Chairman
JEFFORDS, Senator HARKIN, and Sen-
ator FRIST. The Labor and Human Re-
sources Committee has crafted a bill
which is the product of hours and hours
of consultation and discussion on both
a bipartisan and bicameral basis. I also
understand that Majority Leader LOTT
has taken a special interest in this bill
as well, and I appreciate his leadership
in the effort to enact this legislation.

I have personally been assisted
throughout this process by my Utah
Advisory Committee on Disability Pol-
icy, and specifically by Dr. Steve
Kukic, director of the Utah State Of-
fice of Education’s Services for Stu-
dents At Risk. Early on in this process,
Dr. Kukic presented testimony to the
Senate Labor and Human Resources
Committee and identified what I be-
lieve is a key factor in this ultimately
successful reauthorization which is a
balanced system of accountability.
Crucial to the success of IDEA is a
framework where parents, advocates,
school administrators and educators
all work together to ensure that chil-
dren are appropriately served.

I appreciate that parents, advocates,
school administrators, and educators
may have different and strongly held
opinions about how to accomplish the
goal of delivering educational services
to all children, particularly with re-
gard to disciplinary actions and attor-
neys fees. I believe that central to the
intention of this reauthorization was
the attainment of balance between the
objective of these interested parties. I
also believe that this reauthorization,
by and large, achieves this balance.

I concur with several of the points
raised by Senator GREGG, particularly
the notion that if the Federal Govern-
ment fulfilled its commitment to fund-
ing IDEA at an appropriate amount,
then resources would be available on
the state level to fund projects deemed
necessary by the State.

However, as has often been stated in
the Senate, we should not allow the
perfect to become the enemy of the
good. It is vital that we move ahead
with the reauthorization of IDEA. This
program makes a tremendous dif-
ference in the lives of children with
disabilities.

I again want to commend all senators
who participated in bringing this legis-

lation to the floor. And, I would also
like to single out a couple of staff
members for their dedication to this
goal. Pat Morrissey with Senator JEF-
FORDS and Robert Silverstein with Sen-
ator HARKIN deserve special kudos for
hanging in there for the duration.

I am pleased that both the Senate
and House of Representatives have en-
sured that the services provided under
IDEA will continue, and I am pleased
to vote in support of final passage. I
urge the President to sign it promptly.

Mr. KOHL. Mr. President, I rise in
strong support of the Individuals With
Disabilities Education Act Amend-
ments.

The bill before us today serves as a
shining example of what Congress and
the administration can do when work-
ing together in a bipartisan basis to ad-
dress the concerns of diverse interests.
In this case, these interests include
parents, teachers, disability advocates,
and school administrators. Too often
these groups have been pitted against
one another and have risked losing
sight of a goal they all share—provid-
ing the best education for children
with disabilities. This bill helps clear
away problems that have obstructed
that goal and reaffirms a child’s right
to a free appropriate education.

Since the inception of the Education
for All Handicapped Children Act in
1975, later changed to the Individuals
With Disabilities Education Act
[IDEA], our education system has un-
dergone significant changes. Prior to
this monumental legislation, children
with disabilities were often shunned
from traditional schools and relegated
to State institutions. Today, special
needs children are learning in the
classroom side by side with their peers.
This would not have been possible
without IDEA.

Advances in technology, teaching
methods, and understanding of child-
hood development have changed the
way we approach education in general,
and special education in particular.
But this progress has not been painless.
School districts face enormous chal-
lenges in meeting the needs of all chil-
dren. Given the intense resources often
required to help keep special needs
children in the classroom, schools and
states have struggled with rising costs.
Along with the financial burden,
schools have been faced with growing
societal pressures.

I have been troubled by reports from
parents, teachers, and administrators
in Wisconsin about violence in the
classroom. Some of these cases have in-
volved students with disabilities. Al-
though often a reflection of inadequate
resources directed to the special needs
of the disabled student, disruptions af-
fect the entire classroom. No student
should have to learn in a classroom of
fear and no teacher should be forced to
chose between educating a special
needs student and the rest of the class.
And Mr. President, no student should
be denied an appropriate education.

I am also troubled that despite IDEA,
some disabled students are not be get-

ting the education they deserve. Proce-
dures and resources may vary tremen-
dously from State to State and even
between school districts within States.
Clarification is needed to help schools
and States conform with the goals of
IDEA. This bill provides that clarifica-
tion.

The bill makes numerous improve-
ments to the current provisions of
IDEA, while maintaining key prin-
ciples. To address concerns with litiga-
tion, the bill encourages use of medi-
ation and parent training centers,
which are effective resources that pro-
vide low-cost dispute resolution be-
tween parents and schools. Paperwork
burdens faced by schools and States are
also addressed. Although documenta-
tion is a necessity, educators should
concentrate on teaching, not paper-
work. Important, parents rights are
maintained and each child is still guar-
anteed an appropriate education.

I am particularly pleased that this
legislation will intensify the focus on
early intervention services for infants
and toddlers with disabilities. As we
know from the growing body of sci-
entific evidence on brain development,
the most important time to influence a
child’s learning capacity is in the zero
to 3 age range. This section of IDEA
recognizes the need for early interven-
tion and represents one of the very few
areas of Federal investment in this
critical age group.

Finally, Mr. President, this bill helps
resolve two very contentious issues in-
volving special education—discipline
and due process. This compromise will
ensure that disabled children retain ac-
cess to special education services while
giving school districts greater ability
to maintain order and safety in the
classroom. If students pose a threat to
themselves or others, there is new au-
thority to allow removing the child
from the class to an alternative edu-
cational setting. But the student can-
not be shut out of school doors because
of behavioral problems relating to the
child’s disability. In addition, parents
will maintain a key role in their child’s
education and retain legal rights if a
child’s education is neglected.

Although these changes may not
please everyone, I believe they rep-
resent a fair compromise to a very deli-
cate area of law. Overall, this bill is a
balanced attempt to enable infants,
toddlers, and children with disabilities
to receive a high-quality education and
helps schools provide that education.

Mr. President, this compromise was a
long time coming and will have an im-
pact for a long time to come. I urge my
colleagues to support this consensus
legislation.

Mr. KEMPTHORNE. Mr. President, I
rise today to express my support for S.
717, the Individuals With Disabilities
Education Act reauthorization [IDEA].

Over the last 21⁄2 years or so, this
body has worked diligently to reau-
thorize IDEA. I commend Senators
JEFFORDS, HARKIN, LOTT, COATS, FRIST,
and KENNEDY, and all of the others who
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have contributed to the development of
this legislation and to the debate here
on the Senate floor this week. The edu-
cation of our children, including those
with disabilities, is an important issue,
and not one which may be taken light-
ly. The efforts of the Senators I just
mentioned demonstrate the high level
of concern which exists on this matter.

I would like to begin by addressing a
matter which I have heard discussed
several times over the last couple of
days. That matter is unfunded man-
dates. As the author of the Unfunded
Mandates Reform Act, I am well aware
of this issue. In fact, I have worked on
the question of whether or not IDEA,
or similar legislation, should fall under
the definition of an unfunded mandate
since well before my legislation be-
came law.

Early in my work on unfunded man-
dates legislation, I included specific
limitations on the application of such a
law. Among those limitations were ex-
ceptions for a Federal statute or regu-
lation which establishes or enforces
any statutory rights that prohibit dis-
crimination on the basis of race, reli-
gion, gender, national origin, handi-
capped, or disability status. Let me
again say, an exception is included to
protect the statutory rights of numer-
ous groups, including the handicapped
and disabled. Clearly, IDEA is designed
to protect the rights of disabled stu-
dents. Given these two very specific
facts, I believe it is inescapably obvi-
ous that IDEA is not an unfunded man-
date as defined by the Unfunded Man-
dates Reform Act, Public Law 104–4.

One aspect of the Unfunded Mandates
Reform Act which did impact IDEA
was the provision which called for the
Advisory Commission on Intergovern-
mental Relations [ACIR] to explore
any law which placed an enforceable
duty on State or local governments.
Among the laws which the ACIR re-
viewed was IDEA. At the time, many
groups contacted me in firm opposition
to any consideration of IDEA in ACIR’s
report. I maintained that we should
have no sacred cows, that reviewing
IDEA in the report could play an im-
portant role in reauthorizing this legis-
lation. While many people expressed
numerous concerns about the final
ACIR report, I think one aspect of that
report was particularly notable. That
part mentioned that the Federal Gov-
ernment needed to finally start picking
up its fair share of the costs of IDEA,
that we should contribute the 40-per-
cent of the costs that were originally
promised. I am sure my colleagues
would not be surprised to find out that
no one expressed any opposition to
that specific recommendation.

And I am pleased to note that the
ACIR recommendation on funding has
not been ignored. From the very begin-
ning of the 105th Congress additional
attention has been focused on the need
for increased federal funding for IDEA.
S. 1, the Safe and Affordable Schools
Act of 1997, contained increased au-
thorizations for IDEA to finally reach

the 40-percent federal share for which
we have aimed. In addition, earlier this
year, Senator GREGG took the lead in
circulating a letter to President Clin-
ton, later signed by myself and 20 of
our colleagues, requesting his coopera-
tion in fully funding special education.
Now that the issue of IDEA funding has
been raised, I believe the increased
consciousness about this issue will re-
sult in Congress soon achieving full
funding for this important program.

Mr. President, while we may have
many different approaches on this
issue, I believe we share exactly the
same goal—providing our children, re-
gardless of their level of disability,
with the best possible education. Does
S. 717 reach this goal? Quite honestly,
the answer is no. This legislation is not
perfect. No bill ever is. But S. 717 gets
us closer to our goal. Through untold
hours of hard work on the part of Mem-
bers of Congress and various groups af-
fected by IDEA, a compromise was
reached. Because of this effort, we now
have before us legislation which will
make IDEA better.

I believe S. 717 improves the imple-
mentation of IDEA for all affected par-
ties—students, parents, teachers, and
school administrators. The bill takes
significant steps to reduce the paper-
work associated with the current law
and to increase the flexibility available
to teachers and school administrators,
allowing schools to focus on what
should be their first priority—edu-
cating young people. It improves the
ability of schools to discipline disabled
students in appropriate circumstances,
most notably in any situation involv-
ing the possession of a weapon or con-
trolled substance. It requires medi-
ation as an option to taking disputes
between parents and schools to the
courts. It also enhances the ability of
parents to participate in educational
decisions which affect their child. All
of these things together will help us
provide better educational opportuni-
ties to students, both the disabled and
non-disabled, and will ease some of the
burden on schools which exist in the
current law.

Mr. President, as I stated before, the
bill before us today is the result of a
great deal of lengthy and painstaking
negotiations. While it is likely that no
one would say this is the bill they
would choose if the decision was en-
tirely up to them, it is the bill on
which often opposing sides were finally
able to come to an agreement. After all
the work which went in to creating
this delicate balance, I believe altering
the bill would be detrimental to the
fragile agreement which was finally
built. With this in mind, I will oppose
the amendments which have been of-
fered on this legislation. While I under-
stand the concerns expressed by these
amendments, and commend the amend-
ments’ sponsors for their concern
about the needs of school districts, I
cannot support any amendment which
could unravel the current consensus
which has been forged.

Mr. President, the legislation we
have before us today will increase
flexibility for schools, improve edu-
cational opportunities for students,
and encourage parents, teachers and
school administrators to work more
closely together to address concerns
about the education of the disabled. I
am pleased to support this bill and
urge its passage.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port the House companion bill.

The legislative clerk read as follows:
A bill (H.R. 5) to amend the Individuals

With Disabilities Education Act, to reau-
thorize and make improvements to that Act,
and for other purposes.

The Senate proceeded to consider the
bill.

The PRESIDING OFFICER. There
will now be 4 minutes of debate equally
divided between the two managers
prior to the vote on passage of the bill.

Mr. JEFFORDS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Vermont.
Mr. JEFFORDS. Mr. President, first,

I thank my colleagues. I understand
the difficulties when we are asked to do
things that common sense tells us oth-
erwise. I know how hard it is to vote
against amendments that are common
sense and also express ourselves on how
we feel about some of the problems we
have had with the special education
legislation.

I deeply appreciate the vote on the
last amendment to move this bill for-
ward. As my colleagues know, we are
now on the House bill which passed
with only three dissenting votes yes-
terday. I hope the Senate will do like-
wise.

I yield 30 seconds to the Senator from
Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, this bill
is a clear improvement over present
law. Nevertheless, it remains a $35 bil-
lion per year almost totally unfunded
mandate on the school districts of our
country. It takes away control over
quality of education that they can pro-
vide and, regrettably, in spite of the
fact that it is a slight improvement, I
am constrained to vote against it.

Mr. JEFFORDS. I yield to Senator
KENNEDY.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized
for 30 seconds.

Mr. KENNEDY. Mr. President, I join
in paying special tribute to Senator
FRIST. As a new Member, he took over
the responsibilities in this area and has
made an enormous contribution to
bringing us where we are; also, Senator
COATS, and, in particular, the chairman
of the committee, Senator JEFFORDS,
who has exercised leadership.



CONGRESSIONAL RECORD — SENATES4410 May 14, 1997
I also thank TOM HARKIN. This act

was passed 22 years ago. I remember
when 51⁄2 million children were pushed
aside and lacked any kind of hope and
opportunity. Senator HARKIN has been
a giant in the Senate for all those who
have been disabled in our country.
Today is a victory for children, it is a
victory for the parents of these chil-
dren, and it is a victory for our coun-
try. I think, quite frankly, it is the fin-
est moment we have had in this ses-
sion. I commend those who made it
possible to make a difference for dis-
abled children.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, I thank
Senator KENNEDY for his kind remarks,
for his leadership in this area. I thank
Senator JEFFORDS and especially Sen-
ator FRIST, who had the first hearing
on this 2 years ago, May 9, 1995. It has
been a long process. We have worked
with all groups.

We worked with all groups, and we
have a very balanced, fair, and forward
looking bill.

To sum it up, Mr. President, what
this bill says is that prior to 1974, al-
most 1 million kids were totally ex-
cluded from not receiving education
only because they were disabled. Now
they are in school, they are learning,
they are becoming productive citizens,
they are working. They are taxpayers,
not tax consumers. They are not in in-
stitutions any longer.

Are there problems out there? Yes,
but we are meeting those problems,
and we are a better and stronger coun-
try because of what we did 22 years
ago. This bill moves us into the 21st
century by saying that we are going to
strengthen this law and we are going to
provide that this country meets its ob-
ligations to all of our children, includ-
ing children with disabilities.

Again, this is a bill that reaches out
and lifts up everyone in this country. I
urge its passage.

Mr. LOTT. Mr. President, we are now
going to vote on the Individuals with
Disabilities Education Act Amend-
ments of 1997. The Individuals with
Disabilities Education Act, referred to
as IDEA, has been on the books for 22
years.

The obligation to provide children
with disabilities a free and appropriate
education is grounded in the 14th
amendment to the Constitution, title V
of the Rehabilitation Act, the Ameri-
cans with Disabilities Act, and by the
laws of every State. IDEA is one addi-
tional civil rights tool that guarantees
children with disabilities the right to
receive a quality education. IDEA is
the only Federal civil rights statute
that provides funds to assist States in
meeting the obligation to educate all
children. This bill is about the edu-
cational future of 5.4 million children.

From my perspective, IDEA is a vol-
untary grant-in-aid program. It pro-
vides funds to States to assist them in
making available a free appropriate
public education to 5.4 million children

with disabilities from 3 through 21. If a
State elects to take its allotment of
funds appropriated for IDEA in any
year, it must provide a free appropriate
public education to these children as
prescribed by the law. Today, every
State is participating in the IDEA
grant-in-aid program, and 49 States
have elected to participate in and com-
ply with IDEA since 1975.

The history of these IDEA amend-
ments precedes the 105th Congress. In
the last Congress our colleagues on the
Labor and Human Resources Commit-
tee attempted to move a bipartisan re-
authorization of IDEA through the
Senate. Their bill, S. 1578, did not
make it to the floor before that Con-
gress ended. Those of us involved in the
last minutes of the 104th Congress, es-
pecially the distinguished Senator
from Tennessee, Dr. FRIST, and Mr.
HARKIN from Iowa, the authors of S.
1578, Senator JEFFORDS and myself,
pledged to make the reauthorization of
IDEA one of our top legislative prior-
ities in this Congress. We are here
again with a bipartisan approach. And,
actions speak louder than words.

Since January of this year, Senate
and House staff, as well as representa-
tives from the administration have
been meeting daily to craft our biparti-
san bill and to bring this legislation to
the floor as quickly as possible. Those
involved in crafting this legislation in-
cluded not only Senators and Labor
and Human Resources Committee staff,
but also our House counterparts, espe-
cially Chairman GOODLING, Mr. RIGGS,
Mr. GRAY, and Mr. MARTINEZ. Officials
from the U.S. Department of Edu-
cation, particularly Judith Heumann,
Assistant Secretary for Special Edu-
cation and Rehabilitative Services, and
White House representative, Lucia
Wyman, also participated in the proc-
ess. The range of expertise and knowl-
edge brought to bear in developing this
bill as well as the spirit of bipartisan,
bicameral cooperation demonstrated in
writing it is unprecedented. I have seen
nothing like this in my 24 years in Con-
gress. In fact, the Senate Labor and
Human Resources Committee and the
House Committee on Education and
the Workforce, unanimously reported
out identical legislation, S. 717 and
H.R. 5 respectfully, on the same day,
May 7, 1997. Moreover, the committees
collaborated with each other in devel-
oping their respective reports.

The frequency, scope, and type of
input we sought and received in put-
ting together this final product was ex-
traordinary. Almost every week for 3
months we held public meetings using
a town hall format. This permitted
those interested in our progress in
drafting the IDEA bill to offer feedback
and input. Students, educators, advo-
cates, and parents traveled from all
over the country to provide comments
on our proposals. Often, more than 100
people would speak at an individual
meeting. No effort was made to limit
the amount of people that testified or
limit the time they could speak. Many

told personal stories that were often-
times both heart warming and heart
wrenching. Their recommendations
came from the real education front
lines. Our inclusive process, although
unorthodox, has paid off. As of today,
we have heard from over 30 groups that
support our moving this legislation
without amendment. They view our 5-
month effort as worthy of their un-
equivocal support.

Many of you in this Chamber and
your constituents, who are involved in
this issue, appreciate the delicate bal-
ance this bill represents. It is built on
principles, it is built on consensus, and
it is built on compromise.

I acknowledge that States need addi-
tional Federal funding to fully imple-
ment IDEA the way it is intended. We
have said in S. 1, the Safe and Afford-
able Schools Act of 1997, that we will
increase funding, from the current $3.2
billion to $13.2 billion in 7 years. More
Federal dollars for IDEA is an appro-
priations issue that we will turn to
after we pass this important legisla-
tion. I am confident that dollars spent
today for the education of children
with disabilities is money well spent.
When all children are provided a qual-
ity education, they stand a better
chance of becoming productive and
contributing adults in our society.
IDEA is an important investment in
the future of children with disabilities.

Another benefit that IDEA provides
is that it offers everyone one set of
rules on how to go about providing an
education to children with disabilities.
Prior to 1975, 35 States, through Fed-
eral courts, State courts, and State
legislatures, were grappling with how
to define the provision of an education
to children with disabilities. Individual
States and the country as a whole did
not need, did not want 35 interpreta-
tions of what constituted an education
for children with disabilities. Everyone
wanted one rule book. That is why
IDEA originally passed. That is why
today, with States educating 5.4 mil-
lion children with disabilities, less
than one-half of 1 percent of disagree-
ments between parents and school dis-
tricts, over a disabled child’s edu-
cation, end up in court. Do we want to
step backward? Do we want to reset the
clock and create a legal free-for-all? I
don’t believe we do.

I would like to make another obser-
vation. I, as much as anyone else in
this Chamber, want Federal IDEA dol-
lars to be spent on educating children
with disabilities, not on attorneys’
fees. I am convinced that this bill
makes that happen. Could we have put
more limitations on when attorneys
could be used or when parents, who
prevail against a school district in a
legal dispute, could be reimbursed? You
bet. Could we have gotten here today
having done so? No. Most of the limita-
tions on attorneys’ fees were put in the
statute by our colleague from Utah,
Senator HATCH in 1986. They are in this
bill.

The Individuals With Disabilities
Education Act Amendments of 1997 is,
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in my view, an important legislative
accomplishment. The process we imple-
mented to develop this legislation pro-
vides us with a new standard for how
we can work together. This bill sends a
message to the country that we care
about education, that we care about
children, that we care about families,
and that we care about the future. This
is a powerful and positive message.
Please join me and the rest of my col-
leagues who have worked long and hard
to get here, in supporting this bill. The
President is waiting. He is ready to
sign the IDEA.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President, I
thank my colleagues for their toler-
ance. This is an incredibly important
piece of legislation that will do so
much to straighten out the problems
that we have with respect to special
education in our schools. It allows
much more flexibility in discipline in
the schools. It takes care of the numer-
ous problems that we have had.

I will point out that Senator LOTT
and Dave Hoppe spent an infinite num-
ber of hours bringing these groups to-
gether. Senator FRIST did so much last
year to prepare us, but it fell apart at
the last minute. Senator COATS also
worked very hard on this.

I commend all colleagues for their
support. I point out that this passed
the House yesterday 420 to 3. I hope we
can do even better on this side. I thank
all the staff who have helped us.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
The PRESIDING OFFICER. Under

the previous order, the bill is consid-
ered read three times.

The question is, Shall the bill, H.R. 5,
pass? The yeas and nays have been or-
dered. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. FORD. I announce that the Sen-
ator from West Virginia [Mr. ROCKE-
FELLER] is necessarily absent.

The result was announced—yeas 98,
nays 1, as follows:

[Rollcall Vote No. 66 Leg.]

YEAS—98

Abraham
Akaka
Allard
Ashcroft
Baucus
Bennett
Biden
Bingaman
Bond
Boxer
Breaux
Brownback
Bryan
Bumpers
Burns
Byrd
Campbell
Chafee
Cleland
Coats
Cochran

Collins
Conrad
Coverdell
Craig
D’Amato
Daschle
DeWine
Dodd
Domenici
Dorgan
Durbin
Enzi
Faircloth
Feingold
Feinstein
Ford
Frist
Glenn
Graham
Gramm
Grams

Grassley
Gregg
Hagel
Harkin
Hatch
Helms
Hollings
Hutchinson
Hutchison
Inhofe
Inouye
Jeffords
Johnson
Kempthorne
Kennedy
Kerrey
Kerry
Kohl
Kyl
Landrieu
Lautenberg

Leahy
Levin
Lieberman
Lott
Lugar
Mack
McCain
McConnell
Mikulski
Moseley-Braun
Moynihan
Murkowski

Murray
Nickles
Reed
Reid
Robb
Roberts
Roth
Santorum
Sarbanes
Sessions
Shelby
Smith (NH)

Smith (OR)
Snowe
Specter
Stevens
Thomas
Thompson
Thurmond
Torricelli
Warner
Wellstone
Wyden

NAYS—1

Gorton

NOT VOTING—1

Rockefeller

The bill (H.R. 5) was passed.
Mr. JEFFORDS. I move to reconsider

the vote.
Mr. HARKIN. I move to lay that mo-

tion on the table.
The motion to lay on the table was

agreed to.
Mr. JEFFORDS. Mr. President, I

want to thank my colleagues for the
tremendous vote and support for the
legislation. This has been an incredible
endeavor: So much effort, so much
time. The vote that we have is cer-
tainly, percentagewise, perhaps at
least identical to the House, and cer-
tainly with only one dissenting vote is
a tremendous tribute to all those who
worked to put this bill together.

In particular, I wish to thank Sen-
ator FRIST, who brought it almost to
this point last year, and it fell apart at
the last minute. His efforts were so
paramount in bringing this bill to us
this year.

I thank the majority leader and Dave
Hoppe for their help in getting all the
groups together, and thank as well the
work of both sides of the aisle, Senator
HARKIN, Senator KENNEDY, all on my
side, certainly Senator COATS and, as I
mentioned, Senator FRIST and Senator
LOTT, and all who have worked so
hard—Senator GREGG in particular on
the funding—this past year. We have
had a real joint effort. And I am
blessed and thank Pat Morrissey and
Jim Downing of my staff who also did
tremendous work, and also the staff on
the majority side and the minority
side.

I yield to Senator HARKIN.
Mr. HARKIN addressed the Chair.
The PRESIDING OFFICER (Mr.

HUTCHINSON). The Senator from Iowa.
Mr. HARKIN. Mr. President, I want

to take a couple minutes to thank a lot
of people because this has been indeed
a long journey and a tough journey.

It started, as I said, 2 years ago, on
May 9, 1995, when Senator FRIST had
the first hearing on the reauthoriza-
tion of the bill. And it has taken us 2
long years of working literally, if not
every day, every week on this, and
lately every day on it for the last sev-
eral months.

So I want to express my heartfelt ap-
preciation to the people who have made
it possible to reach this passage of S.
717. There are many people with a deep
commitment to improving educational
results for disabled children who
stayed the course throughout this very

long, tough journey. And today we can
now point with satisfaction to a well-
balanced, bipartisan bill that makes
the kinds of improvements we are seek-
ing in reauthorizing IDEA.

Twenty-two years ago, as we have all
said, with the enactment of Public Law
94–142, Congress took steps to ensure
children with disabilities would no
longer be excluded from school and
would be guaranteed access to a free
appropriate public education.

Today, we have taken another major
step by ensuring that the disabled chil-
dren will now have the opportunity to
enjoy the same expectations in the
general curriculum as enjoyed by their
nondisabled peers. And that success
will be judged by the same high stand-
ards applicable to others.

So first I would like to thank Judy
Heumann, the Assistant Secretary for
the Office of Special Education and Re-
habilitative Services. Ms. Heumann,
who has polio and herself was excluded
from school, has successfully overcome
diversity and discrimination. She sued
the New York City Board of Education
for the right to teach from her wheel-
chair in that city. She won. And she
taught. And she has devoted her adult
life to advocating for the rights of dis-
abled persons.

I think it is especially significant to
point out in 1975, Judy worked for Sen-
ator Harrison Williams, who was one of
the sponsors of Public Law 94–142. In
her role with the Department of Edu-
cation, she and Dr. Tom Hehir, Direc-
tor of the Office of Special Education
Programs, together with Secretary
Riley, and their respective staffs craft-
ed a reauthorization bill that has
served as the framework and founda-
tion for what we have just passed.

So I express my appreciation to Sec-
retary Riley, Ms. Heumann, and Tom
Hehir. I want to give special thanks to
their respective staffs who continu-
ously provided crucial technical assist-
ance and leadership throughout this
entire reauthorization process.

I would especially, Mr. President,
like to commend our majority leader,
Senator LOTT, for his deep commit-
ment to ensuring passage of the IDEA
reauthorization bill as soon as possible
in this legislative session. The major-
ity leader demonstrated the extent of
his commitment by arranging for his
own chief of staff, David Hoppe, to fa-
cilitate the bipartisan, bicameral
working group that has worked so hard
over the last 10 weeks to develop this
final bill.

I simply cannot say enough to ex-
press my appreciation to Senator
LOTT’s chief of staff, David Hoppe, for
his enormous contribution to this reau-
thorization process. We would not have
had a bill today without his involve-
ment. Mr. Hoppe brought to this proc-
ess a strong sense of integrity, superb
negotiating skills, a sense of humor,
and a stick-to-itiveness. It was a con-
tinuous exercise of all of these at-
tributes in facilitating the working
group that resulted in the bill we
passed today.
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As I said, Mr. President, it was 2

years ago this week that Senator
FRIST, as chairman of the Subcommit-
tee on Disability Policy brought to
order the 20th anniversary joint House-
Senate informational hearing on IDEA.
And following that hearing, Senator
FRIST worked diligently to secure pas-
sage of the bill before the end of the
104th Congress. Well, although it was
not possible to fully meet that goal,
the groundwork laid by Senator FRIST,
and his unending devotion to making
sure we passed it, was of significant
help to the working group this year in
crafting again the bill we just passed.

It was a pleasure and a privilege for
me to work as the ranking minority
member on the Disability Policy Sub-
committee with Senator FRIST in this
effort. I want to thank Senator FRIST
for his tireless leadership and contribu-
tion to this bill.

Let me pay tribute to a friend of
longstanding from House days, and now
in the Senate, who now stands across
the aisle from me as the chairman of
the Committee on Labor and Human
Resources, Senator JEFFORDS of Ver-
mont, for his commitment over a life-
time, for developing quality education
for all of our children—for all of our
children. Senator JEFFORDS has always
been in the forefront of the fight. I
thank him especially for his leadership
in supporting passage of this bill.

Senator JEFFORDS’ long commit-
ment, not only to education of all
kinds, but especially for kids with dis-
abilities, also played a key role in the
enactment of 94–142 in 1975. And I
thank him publicly for that lifetime of
work and dedication.

I also especially want to thank Sen-
ator KENNEDY for the tremendous con-
tribution he made to this. Throughout
his tenure with this body, Senator
KENNEDY has continually provided the
leadership we have needed in cham-
pioning all civil rights issues. He has
consistently worked with me to sup-
port various laws ensuring the rights of
individuals with disabilities.

Through Senator KENNEDY’s dili-
gence, he ensured that stronger en-
forcement requirements would be
added to S. 717 to help ensure that
States and local school districts would
be in full compliance with IDEA.

Let me pay tribute also to Senator
COATS and Senator DODD for their con-
tribution to the successful passage of
this bill, and all of my colleagues in
the House who worked with us in a
very unique arrangement.

I say to my friend from Vermont, it
was so successful. We had to spin this
off from other bills. We pulled together
not only bipartisanship here in the
Senate, but it was bicameral. And we
worked together with the House Re-
publicans and Democrats, jointly, day
after day in developing this bill.

And I would just mention—hopefully
without excluding too many people—
Representatives GOODLING, of course,
and MARTINEZ, Representatives RIGGS
and MILLER, CASTLE and SCOTT. So this

bill has truly been a bipartisan, bi-
cameral effort. And I am proud to have
been a part of that effort.

But now let me also thank all of the
staff members of the working group. As
I said, they were here every day, all
week, weekends, late Fridays, Satur-
days. I would get phone calls on Satur-
day night and Sunday afternoons, and
they were still working. I hate to
admit it, I was home. They were work-
ing.

But I have to first thank Bobby Sil-
verstein for his leadership on this bill,
and going back for many, many years,
first when he worked for Congressman
Williams in the House and then saw the
light and came over to the Senate to
work on my staff on the Disability Pol-
icy Subcommittee in the mid-1980’s.
And it was through Bobby Silverstein’s
lifetime, long and deep commitment to
ensuring the rights of people with dis-
abilities that we got through the
Americans With Disabilities Act in
1990. And it was through his efforts
that we were able to finally pull to-
gether all of the working people on this
bill and the reauthorization of Individ-
uals With Disabilities Education Act.
So to Bobby Silverstein, I thank him
for many years of service on this com-
mittee and for his service for making
this country more fair and just for all
people. I thank Tom Irvin of my own
staff, on detail from the Department of
Education. I thank Pat Morrissey, who
took over the leadership on the staff in
the subcommittee 2 years ago with
Senator FRIST. Again, Pat has been a
stalwart, always there, always work-
ing, no matter what hour, no matter
what day. I want to thank Pat again
for all of her work in ensuring the pas-
sage of this bill. Also, Jim Downing,
Senator JEFFORDS’ staff, again, Jim, I
thank you again for everything you
have done. You have always been there.
Thank you to Townsend Lang of Sen-
ator COATS’ staff, Dave Larsen of Sen-
ator FRIST’s staff, and Kate Powers,
Connie Garner, and Danica Petroshius
of Senator KENNEDY’s staff. I also com-
mend the hard work of the House staff,
including Sally Lovejoy and Todd
Jones of the House committee majority
staff, Alex Nock of the House sub-
committee minority staff, Theresa
Thompson of Representative SCOTT’s
staff and Charlie Barone of Representa-
tive MILLER’s staff.

Finally, Mr. President, most impor-
tantly—most importantly —I want to
thank all of the members of the dis-
ability community and the general
education community who stuck with
this process through 2 long years. It
was up and it was down, up and down,
all the time. We thought we had agree-
ments, then it would fall back. We kept
bringing them together, bringing them
together. It was a deep commitment by
those who understand the need for a
balance.

I am sympathetic, as I said many
times, with teachers who find them-
selves in a classroom and perhaps they
have children there that they do not

know how to handle. They are at their
wits’ end, and principals maybe get to
their wits’ end. I have a lot of sym-
pathy for them. That is why we have to
meet more of our obligations in provid-
ing more funds to the States for teach-
er training and supportive services for
those teachers so they can do what is
right and proper and meet their obliga-
tions.

Well, what those who wanted a bill in
the education community did and the
disability community did over the last
couple of years, they said, ‘‘We will for-
get all the anecdotes. Everyone has a
horror story.’’ You can always find a
horror story someplace no matter
which side you are on. If you are on the
disability side, you can find horror sto-
ries about teachers or principals who
did bad things to kids with disabilities.
If you are on the education side, you
can find horrible things—maybe some-
body claimed they had a disability and
they did not. But we cannot legislate
by anecdote. We cannot legislate by
one, two, or three horror stories. We
have to do what is right for the entire
Nation. We have to cut through the fog
and the haze and the one or two stories
that keep cropping up. We have to cut
through the misconceptions.

I do not know how many times I keep
hearing this is an unfunded mandate
when we all know it is not an unfunded
mandate. So we have to keep cutting
through, cutting through, all the time.
That is what some of the leaders in the
general education community and the
disability community did for the last
couple of years.

I thank them, not those who wanted
to throw a hand grenade in periodically
because they had a horror story, but
those who understood that we had to
reach a consensus, we had to strike a
balance. That is what this bill is.

In closing, I hope and believe the bill
we passed today, the Individuals With
Disabilities Education Act Amend-
ments of 1997, will clearly enhance
equal educational opportunities for all
children with disabilities as we enter
the 21st century. We promised that in
1975. We have met a lot of those prom-
ises—not all of them. We have a lot of
promises to keep.

I thank the Senator for yielding me
this time.

Mr. JEFFORDS. I will take a mo-
ment and thank the Senator from Iowa
for his most eloquent statement. I
think for those of us who were involved
in the original writing of it back in
1975, I think only we, perhaps, had the
legal understanding of what has hap-
pened over the last 20-odd years now as
to improving the lives of individuals
with disabilities and to improve the
confidence of our educational system
in giving an appropriate education to
all our students.

I yield to the Senator from Ten-
nessee.

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized.

Mr. FRIST. Mr. President, I rise very
briefly to say that this bill is about
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education. This bill is about children.
Today we have seen a real victory for
the over 40 million individuals with
disabilities in this country, but espe-
cially the 5 million children, individ-
uals with disabilities, who will bene-
fit—who will benefit—from this mod-
ernized, updated Individuals With Dis-
abilities Education Act.

The bipartisan vote of 98–1 shows the
Republicans and Democrats are work-
ing together, have worked together,
and will continue to work together to
ensure that individuals with disabil-
ities have the same opportunities that
every other American has to achieve
the utmost potential for themselves. It
was a bicameral bill. I am delighted
the House passed it, the exact same
bill, just 2 days ago.

I want to thank people from my staff,
including Sue Swenson, Dave Egnor,
Robert Stodden, Dave Larson, Pat
Morrissey, Bob Silverstein, and Tom
Irvin from the minority staff who
helped me so much over the last 2
years, and once again, I thank Dave
Hoppe, Senator JEFFORDS, and Senator
HARKIN for their leadership, for their
experience, and their wisdom in pass-
ing this bill today. It is a victory for
education, a victory for children, a vic-
tory for all Americans.

Mr. JEFFORDS. Thank you, Senator.
Mr. President, last evening the House

adopted H.R. 5 by a recorded vote of 420
to 3. Today we have voted 98–1. In the
last week Congress has demonstrated
once again, its willingness to invest in
human capital—the children of today
and the taxpayers of tomorrow, chil-
dren with disabilities and children,
who, if not helped, might develop dis-
abilities. We have said in H.R. 5: chil-
dren with disabilities will continue to
receive a free appropriate public edu-
cation, we do expect them to succeed in
the general education curriculum, and
we will be accountable for their
progress. That is a clear, simple mes-
sage, a message of power, potential,
and promise.

We invested in human capital in an-
other way in H.R. 5. We recognized the
range of decisions and obligations that
fall to local school districts on a daily
basis. We gave them flexible, practical
guidelines on how and when they may
discipline children with known disabil-
ities. We gave them greater access to
Federal dollars and greater discretion
in how those dollars may be used. We
directed more resources to personnel
preparation and to technical assist-
ance. We reshaped procedural require-
ments so school personnel may con-
centrate on children and teaching
them.

We invested in human capital
through incentives for partnership be-
tween State educational agencies and
local education agencies, and between
parents and professionals. These part-
nerships will not only foster coopera-
tive planning and problem solving, but
innovation and expanded opportunities
for children, with and without disabil-
ities, to benefit from school.

The process by which we arrived here
today, for this vote, may be unprece-
dented and never be repeated, but it al-
lowed us to achieve a consensus on a
fundamental point. All children are en-
titled to a good education, we reaffirm
that, and make it more likely for chil-
dren with disabilities in H.R. 5.

Although others may characterize
our efforts differently, I would say that
we were guided by the premise that
special education is not a place but an
attitude. It is an attitude that says
children need not fail in order to be
helped; that communication and part-
nership with parents is a commitment,
not an accident; and that solutions to
problems do not come from mandates,
but from reaching common ground.

I wish to thank my colleagues for
their support in the passage of this his-
toric legislation.

IDEA REAUTHORIZATION

Mr. BURNS. Mr. President, I rise to
express my gratitude to all the folks
who made possible the passage of the
Individuals With Disabilities Edu-
cation Act reauthorization bill. It’s
been a real struggle over the last 2
years, but a concerted effort led by
David Hoppe of Majority Leader LOTT’s
staff has resulted in a compromise bill
that received near unanimous support
in both the House and the Senate. I was
among those voting for this bill.

Mr. President, Montana’s schools are
breathing a sigh of relief that they will
have more flexibility in dealing with
disruptive students who pose a threat
to teachers and other students. At the
same time, the bill preserves the right
of disabled students to a free appro-
priate public education.

However, as with all compromises,
there is something in this bill for ev-
eryone to dislike. I don’t think the bill
goes far enough in giving local edu-
cational agencies the ability to remove
and expel dangerous students. I sup-
ported Senator GORTON’s amendment
to allow local agencies to develop their
own policies on disciplining students.
This amendment was defeated.

I also have serious concerns about
the costs of implementing this bill,
costs which fall directly on the States
and the school districts. Make no mis-
take: at current Federal funding levels,
this bill is an unfunded mandate on the
States. The Federal Government funds
less than 10 percent of the bill’s costs,
though it has promised to pay 40 per-
cent. This bill does not set funding lev-
els—it is not an appropriations bill. We
will have a separate debate on funding
later in the year. But I want to point
out that we are mandating that our
local schools take specific actions
which are very expensive and getting
even more so every year. We must take
more responsibility for our actions,
and I hope we will do that when we de-
bate funding later this year.

Mr. JEFFORDS. Mr. President, I ask
unanimous consent S. 717 be returned
to the calendar.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS
The PRESIDING OFFICER. Under

the previous order, there will now be a
period for the transaction of morning
business.

The Senator from Alaska [Mr. STE-
VENS], is recognized to speak for up to
45 minutes.
f

R.S. 2447 RIGHTS OF WAY AND
ALASKA

Mr. STEVENS. Mr. President, when I
came to the Senate, I brought with me
a little sign I used to keep on my desk
as a lawyer. It was the four-way test of
the Rotary Clubs of America. It says,
‘‘Of the things we think, say, or do, is
it the truth? Is it fair to all concerned?
Will it build good will and better
friendships? Will it be beneficial to all
concerned?’’

A little over 10 years ago, I stood on
this floor and I had in my hand a flier
that had been issued by the Wilderness
Society. It had a picture of Mount
McKinley National Park and Wonder
Lake—that is in the park—on the front
of it, with the word ‘‘sold’’ stamped on
it. That indicates somehow or other
that logging was going on in Mount
McKinley National Park near Wonder
Lake.

There is another picture that talked
about logging 800-year-old hemlock
trees in a rain forest. As a matter of
fact, those photographs were of red-
wood logs on trucks in California, on a
California highway, and we identified
the highway. To his great credit, the
former Senator from Wisconsin, Sen-
ator Gaylord Nelson, withdrew that
pamphlet and called me and told me he
was doing that.

Last week, after the debate on the
supplemental appropriations bill, I
came to the office in the morning and
I found on my desk an AP story writ-
ten by Jim Abrams, Associated Press
writer. It started with this line: ‘‘Leg-
islation making it easier to build roads
through Federal parks and wilderness
area survived a Senate challenge
Wednesday and headed toward a pos-
sible showdown with the White House.
The measure, pushed by Alaska and
Utah Senators, inserted in a crucial
bill to provide billions to victims of
natural disasters, would give the Fed-
eral Government less say in what con-
stitutes a valid right-of-way under a
130-year-old law.’’

Another AP story came to my atten-
tion later that day by Mr. H. Josef
Hebert of the Associated Press. It goes
further in asserting that we have pre-
sented to the Senate a bill that would
intrude upon national parks and wild-
life refugees. Interestingly enough, is-
sued out of the AP office in Salt Lake
City, was this article: ‘‘White House
move opponents claimed could block
access to rural byways in Utah and
Alaska has been narrowly defeated by
the Senate.’’

It goes on to state the issue from the
point of view of someone who knows
what he is talking about.
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I ask unanimous consent these three

articles be printed in the RECORD fol-
lowing my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)
EXHIBIT 1

Mr. STEVENS. We found later that
the information in those articles was
based on a statement issued by the Na-
tional Parks and Conservation Associa-
tion, which in my day when I was with
the Interior Department of the Eisen-
hower administration was a truthful
organization, not just a bunch of flacks
for the extreme environmental move-
ment.

It is very interesting to read this be-
cause this is the source of the claims
made here on the floor that assert that
there would be hundreds of thousands
of miles across wildlife refuges, na-
tional parks, and other areas in Alas-
ka—as a matter of fact, the figure of
over 900,000 miles was used several
times.

Now, Mr. President, nothing is far-
ther from the truth. I am here to ask
the people in the Senate and the people
who are addressing this issue to come
back and face the four-way test. It is
not true. The newspapers began repeat-
ing over and over again that the provi-
sion I authored in this bill that passed
the Senate would create new roads and
make Swiss cheese of our national
parks and other protected areas. Those
are false reports that are based on I do
not know what kind of research. I am
here today to set the record straight.

Mr. President, it is a very simple
proposition. Here is a map of Alaska
with hypothetical section lines on it.
Our State is one-fifth the size of the
United States, 586,000 square miles. We
became a State, Mr. President, in 1959.
In 1969, the whole State was withdrawn
from the creation of any rights—no
State rights, no native rights, no pri-
vate rights could be created on Federal
lands. At that time, the Federal Gov-
ernment owned almost 90 percent of
Alaska land. These hypothetical lines
represent section lines, as I said. If the
lands were ever surveyed under Revised
Statute 2477 as interpreted by my
State, it would be possible—possible—
for the State to claim the right to
build a highway.

The falsity of the statements that
were made concerning my amendment
are depicted on this map. We, in 1976,
as a Congress, with the President’s ap-
proval, repealed the old Revised Stat-
ute 2477. What that did is give the
areas in the West where rights-of-way
had been created by use or by surveys,
the right to use those rights-of-way
across Federal lands and they, in fact,
ripened into the highway system of the
United States. However, those rights
had to be created in most of the United
States by 1976. We protected only valid
existing rights that were created prior
to the repeal of the old Revised Statute
2477. At the time Revised Statute 2477
was enacted, there were a little over
10,000 miles of section line in our State,

according to the Bureau of Land Man-
agement. They were primarily, Mr.
President, represented by the surveys
that had been made in the metropoli-
tan areas of our State and the cities,
Anchorage, Fairbanks, Juneau, what
not. They were not out in the rural
areas, unless the Government on some
unknown occasion surveyed the area
nearby a mining claim.

The reason we protected valid exist-
ing rights was that so these rural areas
of Alaska would have the right to de-
velop access to airports, to rivers, and
to one another. That is the reason we
are still battling to protect the rights
that were created under Revised Stat-
ute 2477. But, Mr. President, there are
no surveys of the national parks or the
wildlife refuges in Alaska. There were
none in 1976, except possibly for the
area right near a mining claim. To as-
sert that there are 900,000 miles of sec-
tion line highway potentials in Alaska
across national parks is absolutely a
lie. It is time that the people who con-
tinue to assert that admit it. I hope
that the National Parks Association
will have the courtesy and the courage
that the Wilderness Society did when it
withdrew its false statement about our
land.

Section lines are created only by sur-
veys. Surveys of section lines could
lead to highways if the State claimed
the right when they go across Federal
lands. But the basic concept is there
are no surveys. There will be no sur-
veys of the lands that remain in Fed-
eral ownership. The surveys that are
taking place in Alaska are the surveys
to take out of Federal ownership the
lands that were granted to the State,
or to the Native people of Alaska by
acts of Congress.

That is what this chart shows. It
shows the land ownership of Alaska in
1992. The blue land is patented to the
State. The orange land is land that is
awaiting patents that have been se-
lected by the State. The green land is
all Federal conservation areas set aside
by an act of Congress. They will not be
surveyed. They are, in fact, the na-
tional parks and wildlife refuges. The
pink land that is shown is the land that
Congress has returned to our Native
people based upon the land claims set-
tlement of 1971. But for anyone to as-
sert that it is possible to create 900,000
miles of roads across parks and with-
drawn areas on section lines is just ab-
solutely false.

Mr. President, we have, as I said,
about 10,000 miles of surveyed section
lines in Alaska—in an area one-fifth
the size of the United States—in 1976.
But, again, for Alaska, the rights that
are preserved under Federal law are
mostly those that occurred when they
were created prior to 1969 when the
Secretary of the Interior withdrew the
whole State. That was done by the Sec-
retary of Interior, Mr. Udall. And it
was, in effect, in order to protect the
rights of the Alaska Native people
until we passed the Land Claims Set-
tlement Act.

But there is no question about it.
None of the lands that these people are
talking about—the parks, the wildlife
refuges, and the wilderness areas—are
surveyed and, therefore, there will be
no 900,000 miles of section line rights-
of-way.

It is an interesting thing to see.
There are assertions coming even now
from the Department of the Interior,
based upon these claims, I take it, of
the National Parks Association, that
there are 160,000 miles of section lines
and national parks. There are none,
Mr. President if they were never sur-
veyed. You can’t have a section line
until it is surveyed. You can draw hy-
pothetical lines on a map like they did
here. This map was issued by the De-
partment of Natural Resources of our
State. It is what we call a protraction.
But a protraction doesn’t create sec-
tion lines, and section lines are abso-
lutely required to have a section line
right-of-way claimed by the State.

Mr. President, we did a little re-
search. This might interest the Senate
to know that of all the Federal aid
highways in the whole United States
there are about 900,000 miles today.

These people in their press releases
and in their reports to the American
people through the Associated Press
claim that this Senator was trying to
create in one State in national parks
and wildlife refuges and other with-
drawn areas the same amount of roads
that exist for the whole United States
that had Federal aid. By definition, Mr.
President, all roads in Alaska are built
with Federal aid. They cost a lot of
money to build. The roads in Alaska
are very expensive. It costs $6 million a
mile to build roads in Alaska, and we
only build them when we come within
the scope of the Federal aid highway
system.

We have less than 700,000 people in
Alaska. No one I have ever known has
ever come to me and said we want al-
most a million miles in this State; that
we want to get more miles of Federal
aid roads built in this State on section
lines than exist in all the rest of the
United States. That is absolutely such
a wild claim that I can’t find, really,
the words to answer it, except that it
does disturb me a great deal, as may be
obvious and was obvious the other day,
I am sure.

We will not have section lines across
Federal lands. By definition, Federal
lands had to be unreserved at the time
of the establishment of the R.S. 2477
claim. As I indicated, in 1969 all of
these lands in our State that were Fed-
eral lands were withdrawn. No claim
could be made against them. The basic
law under which claims could be made
was repealed in 1976. But because of the
withdrawal of our land, none of the
claims we can assert—and there can be
private rights-of-way, not section lines
right-of-way, but rights of way estab-
lished by public use asserted by inter-
ested private citizens—across Federal
lands where they were perfected before
there was a withdrawal.
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Mr. President, the great problem

that we have in Alaska is this checker-
board land ownership. I urge the Sen-
ate to consider this. In our State, we
have State lands, Federal lands, Native
lands, and private lands in such a
checkerboard pattern that literally in
order for some of the State lands to be
accessed, it is absolutely necessary to
go across Federal lands. But we are not
trying to access that land by sections
lines to go through withdrawn areas
that were withdrawn for national
parks. There may be some private citi-
zens asserting R.S. 2466 rights there by
use. I think that the Department of the
Interior is cataloging those now. I
know our State is. And we are going to
have some disputes over what extent
we can have that access.

But I would ask anyone, look at that
map. That is the total road system of
Alaska today. There is no access by
road to any of those 270 villages. They
can only be accessed by air. It is true
that in some of these areas we are try-
ing to establish roads between the vil-
lages so we can have one airport serv-
ing four villages instead of one airport
per village. But we are not talking
about going through the national parks
with section lines. We are not talking
about going through areas that were
already reserved on section lines, be-
cause according to Bureau of Land
Management, there are no section
lines.

Mr. President, I don’t know how to
deal with issues like this and represent
my State without coming here and
once again urging that the people in-
volved do some basic research. We have
now a Federal judge, Judge Sedwick,
who years ago wrote an article about
the issue of rights-of-way. I want to
put it in the RECORD today, and will
read his conclusions.

Mr. President, this is an issue that is
going to perplex our State. Again, Mr.
President, we have only been a State
since 1959. We were a State only 10
years before the whole thing was with-
drawn, and no rights could be created
until Congress acted. Congress acted in
1971 in the Alaska Native Claim Settle-
ment Act, and then in 1980 on the Alas-
ka National Interest Conservation
Lands Act. After that, the rights of the
State and Natives could be perfected.
We had to wait until 1980 to proceed to
get the lands that were awarded to us
by Congress in 1958 and awarded the
Native people of our State in 1971. The
reason we did was because the with-
drawal, as I said, was made by Sec-
retary Udall. All Federal lands were
withdrawn. As a consequence, the
whole subject of where we can build
roads to improve the quality of life of
our rural people is a very, very intrigu-
ing one, but a difficult one for us.

We want to have the roads that will
help us get better health care, that will
get better education for people who
live in rural areas, that will get better
communications, particularly to try to
see if we can’t find a way to deal with
the delivery of mail and other pack-
ages by some sort of road connection.

This is an unpublished manuscript,
but I want to put it in the RECORD.

This is Mr. Sedwick. He was then an
attorney. John Sedwick was an attor-
ney practicing law, and he was chair-
man of the Alaska Bar Association’s
environmental law section. He is a rec-
ognized environmental lawyer, a very
good lawyer, and a very good judge.
This is his summary. I want to read it
into the RECORD:

The following summary represents the cur-
rent state of section line easement law in
Alaska in 1983, after the 1976 repeal of RS
2477. As the preceding sections of this paper
has shown, there are some areas of uncer-
tainty and some differences of opinion which
have not yet been resolved. With that warn-
ing in mind, the summary is as follows:

A section line easement is an easement for
the construction of a public highway, or
other facility such as a power line, water
line, or sewer line. The maximum width of a
section line easement will be 100 feet on
State-owned land, or land acquired from the
State, and 66 feet on Federal land, or land
acquired from the Federal Government. One
making use of the section line easement is
not, however, automatically entitled to use
its maximum width. The user may only take
advantage of so much of the section line
easement as is reasonably necessary for the
construction and maintenance of the facil-
ity. Section line easements cannot exist
prior to approval of the official survey which
creates the section line.

Let me repeat that:
Section line easements cannot exist prior

to the approval of the official survey which
creates the section line.

The section line easement exists on all
land in Alaska for which an official survey
was approved prior to October 21, 1976, except
for the following: Land which went into pri-
vate ownership prior to April 6, 1923; land
which went into private ownership prior to
approval of the official survey; lands whose
official survey was approved on or after Jan-
uary 18, 1949, which, if territorial lands, went
into private ownership before March 26, 1951,
and which, if Federal lands, went into pri-
vate ownership before March 21, 1953; Federal
land which was reserved for public use prior
to April 6, 1923, which remain reserved at
least until October 21, 1976; Federal lands re-
served for public use prior to approval of the
official survey which remain reserved at
least until October 21, 1976; Federal lands
whose official survey was approved on or
after January 18, 1949, which were reserved
for public use prior to March 21, 1953, and
which remain reserved until at least October
21, 1976.

And the last category is all univer-
sity lands.

Mr. President, those few exceptions
give us some hope for small connec-
tions of roads in rural Alaska.

By what is being done now there are
some people who want apparently to
destroy those rights which exist. They
are very few in number, as Judge
Sedwick pointed out, very few. They
had to be created before 1969 and in
many instances before 1923. But the
main purpose of it is to determine how
we can do the things which must be
done to improve the quality of life in
rural Alaska.

I call the Chair’s attention to this
one green line here that goes from
Nome to Teller. That is the only im-
proved road that I know of that type. It

goes from the city of Nome, which was
the gold rush headquarters at the turn
of the century, to Teller, which is a
small city up on the coastline. That is
one connection that was made years
ago, and it was made using an old trail
that existed. We have not been able to
get approval to move forward with the
others, and we want to do so.

My State, as I stated on the floor last
week, has gone through a whole series
of studies trying to find a way to dem-
onstrate to the Department of Interior
that the claims that are asserted based
on use now—we are not talking about
section lines; section lines automati-
cally can be claimed by the State
under State law once they are sur-
veyed. But again the key is those peo-
ple who assert we are going to have
900,000 miles of section line roads know
better. They know they are telling a lie
because the conservation system units
themselves have not been surveyed.

Now, I hope, Mr. President, that
when we get back to this issue again
people will not come out on the floor
and assert that this Senator is trying
to build roads across wilderness areas
either. We are not trying to determine
any kind of rights-of-way across wil-
derness areas. There are some areas
that are candidates for becoming wil-
derness areas in which there are pri-
vate rights and public rights that exist
now on these Federal lands. That is the
issue we are trying to resolve.

I am indebted to my good friend from
Arizona, Senator MCCAIN, who sug-
gested that we have some approach to
this to get the issue resolved. It is a
very vital issue for rural Alaska. It is
not an issue that involves putting
900,000 miles of roads across national
parks, wilderness areas, wildlife ref-
uges, wild and scenic rivers, whatever.

It might interest the Senate to know
we have over 80 percent of those cat-
egories. Most of the park land of the
whole United States is in our State.
But the lands are exterior, have lines
that give us their exterior. The parks
and other protected areas were never
surveyed as such. They are just lines
on a map. The surveys will not be
made. It costs too much money to sur-
vey those lands. They are reserved per-
manently for national parks. There
will be no development that is not au-
thorized by the park service. They do
not need any right to build roads with-
in parks. They have that right. There
are not going to be any surveys.

I do say for the Chair, only Congress
can create a wilderness area. Every
time a wilderness area has come before
the Senate we have looked at it to see
whether or not there are private rights
that need protection, and we have had
provisions that said valid existing
rights are preserved.

Now, that is all we are trying to say,
is in 1976 when Congress repealed R.S.
2477, this was done subject to valid ex-
isting rights. I had that chart out here.
Three times in that act I insisted that
Congess say that validated existing
rights were preserved, that everything
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the Secretary of Interior did in that
law was subject to existing rights, and
now we have the situation where the
Department continues to believe that
it has the right to ignore that law.

Mr. President, last year in the Inte-
rior Department appropriations bill we
asked for a section to be put in there
which said that nothing can be done to
change the rights-of-way which exist
that are valid existing rights on Fed-
eral lands by rule or regulation, and
they cannot be changed except by au-
thorization from Congress. The Depart-
ment of Interior now seeks to change
the status of some of these existing
rights by a new fiat. They call it a pol-
icy statement which changes the basis,
historical basis that has been devel-
oped through a series of court cases for
over 100 years. These precedents have
been established by law and interpreted
by solicitors, and as I said I was one of
those solicitors at one time and I know
that we have a series of cases that have
been decided both by the Interior De-
partment’s land section and by the
courts which tell States under what
conditions they can assert the right to
use the R.S. 2477 rights-of-way for im-
provements for public access which we
now call public highways.

If the Congress looks at this map or
this other map, it can only come to the
conclusion that the problem we have is
the problem of determining whether
the Federal Government speaks with a
forked tongue. The Federal Govern-
ment when we became a State gave
Alaska the right to 103.5 million acres
of Federal land. It was our dowry in
order to have land that could be devel-
oped to sustain our economy. It then in
1971 passed the Alaska Native Land
Claims Settlement Act which trans-
ferred to Alaska, or gave the right of
transfer to approximately 45 million
acres of Alaska land to the Native peo-
ple. Both of those rights were held up
until Congress decided the location of
the lands it wanted to withdraw, the
National Lands Conservation Act of
1980 perfected those withdrawals and
enlarged the whole concept. And if any-
one will look at the map you will see it
is almost impossible to get to the
coastline from the Native lands except
up in Nome. Access is denied entirely
to our lands that were given to us by
an act of Congress unless we can per-
fect the access routes which were in
place prior to their conveyance to
Alaska and the Native people, prior to
the repeal of Revised Statute 2477 un-
less we can prove in effect they are
valid existing rights.

Mr. President, I am hopeful that the
people who really run the National
Parks Conservation Association will do
some basic research and deal with
facts. Particularly what brought me
here was the assertion of the 900,000
miles of section line roads that we were
going to build across Federal parks and
wilderness area. We do not propose to
build them. They would not be valid
under any interpretation of Federal
laws. The lands are withdrawn for na-

tional parks. They cannot be subject to
rights-of-way under the section line
concept until those lands would be sur-
veyed, and even then the survey would
take place after the reservation, and,
with the possible exception of some un-
known, ancient government survey of
the area near a mining claim, there are
no rights from section lines in areas
that have already been reserved.

So I do believe it is time for us to re-
turn to the concept that I mentioned in
the beginning, and that is the four-way
test. As I have said, since I have been
a Senator, I have tried to be guided by
this test and I would like to see the
Senate as a whole guided by it.

There were assertions made right
here on this floor about this Senator
wanting to build roads across national
parks on section lines. I know that
those Senators who made those state-
ments were misinformed by such peo-
ple as the National Parks Conservation
Association that issued their state-
ment. But above all, I think it is in-
cumbent upon Members of the Senate
to look at the facts before they really
accuse a fellow Senator of something
of that magnitude. Building 900,000
miles of section line roads through na-
tional parks was mentioned right here
on this floor, and it was not true. I
plead with the Senate to be guided by
the truth and be guided by the concept
of fairness and whether or not what
they say will build good will and
friendship among Members of the Sen-
ate. This Senator finds it very hard to
maintain friendship for people who ac-
cuse him of some of the things we were
accused of last week, Mr. President.

I yield the floor.
EXHIBIT 1

WESTERN SENATORS WIN FIRST ROUND IN
ROAD RIGHT-OF-WAY DISPUTES

(By Jim Abrams)
WASHINGTON (AP).—Legislation making it

easier to build roads through federal parks
and wilderness areas survived a Senate chal-
lenge Wednesday and headed toward a pos-
sible showdown with the White House.

The measure, pushed by Alaska and Utah
senators and inserted into a crucial bill to
provide billions of dollars for victims of nat-
ural disasters, would give the federal govern-
ment less say in what constitutes a valid
right of way under a 130-year-old law.

Sen. Dale Bumpers, D–Ark., proposed that
the road issue be taken out of the disaster
relief bill, but lost, 51–49.

Sen. Max Baucus, D–Mont., voted to take
the issue out of the bill while Sen. Conrad
Burns, R–Mont., was among the 51 that voted
for it to remain in the bill.

‘‘It is wrong as a matter of principle to tie
controversial issues to flood disaster relief,’’
Baucus said. ‘‘We simply should not play pol-
itics when people’s lives are in the balance.’’

The Senate also voted, 89–11, to provide
$240 million in the emergency relief bill to
extend welfare payments to legal immi-
grants until the start of the new fiscal year
on Oct. 1. Under the new welfare law, legal
immigrants were to lose their benefits in Au-
gust.

The amendment, offered by Sens. Alfonse
D’Amato, R–N.Y., and John Chafee, R–R.I,
replaced a provision in the bill that set aside
$125 million for block grants to the states for
immigrants, an idea opposed by the adminis-
tration.

Lawmakers resolved another sticking
point in the bill when they agreed to allow
the Census Bureau, with congressional over-
sight, to go ahead with plans for the use of
sampling methods in the 2000 census. Repub-
licans from rural states in particular had
sought to ban sampling, which could record
greater urban and minority populations and
lead to district reapportioning.

Resolution of that issue left two outstand-
ing disputes efforts by Republicans to pre-
vent future government shutdowns and to
weaken the Endangered Species Act. The ad-
ministration has indicated that President
Clinton would veto any bill with those provi-
sions.

Sen. Ted Stevens, R–Alaska, used his posi-
tion as chairman of the Appropriations Com-
mittee, which is responsible for the disaster
relief bill, to promote the right-of-way meas-
ure. He accused opponents of using scare tac-
tics in claiming that it would ‘‘result in
roads across our national parks and wilder-
ness. That is simply not true,’’ he said.

‘‘What is at stake here for those of us in
the West is the preservation of what really
amounts to the primary transportation sys-
tem and infrastructure of many rural cities
and towns,’’ said Sen. Orrin Hatch, R–Utah.

Interior Secretary Bruce Babbit said the
measure would render the federal govern-
ment powerless to stop the conversion of
footpaths, four-wheel-drive tracks and other
primitive roads on federal lands into paved
highways. He has urged the president to veto
the disaster relief bill if the road issue is in-
cluded.

Baucus said the provision ‘‘could allow
roads to be built through spectacular wilder-
ness in Montana.

‘‘Equally disturbing, this section could
prevent Montana roadless areas from being
designated as wilderness in the future,’’ Bau-
cus said.

But Senate Democratic Leader Tom
Daschle of South Dakota said he doubted the
Senate would sustain a presidential veto and
slow action on the disaster relief bill over
the road issue.

‘‘I don’t know if we’ve got enough of a
strength of conviction to hold up the bill,’’
he said.

The bill provides $8.4 billion in new spend-
ing, including $5.5 billion for disaster victims
and $1.8 billion for U.S. troops in Bosnia and
the Mideast.

The Senate, in a voice vote, agreed that no
money from this bill should support U.S.
troop presence in Bosnia after June 1998, the
date the administration has set for the end
of the mission there.

Stevens left open the possibility for com-
promise, saying that when the House and
Senate get together to work out differences
in their bills he might ask Babbitt for a pro-
posal ‘‘that might set the policy for future
realization of these rights of way throughout
the West.’’

The controversy involves and 1866 law that
was repealed in 1976 but then resurrected in
part during President Reagan’s administra-
tion as it began aggressively processing
thousands of right-of-way claims it consid-
ered still valid.

The Clinton administration has recognized
the validity of claims, but has fought with
state officials, particularly from Alaska and
Utah, about who has final say on their valid-
ity.

Babbitt announced a new policy in Janu-
ary that requires states to examine more
closely whether a right of way actually once
was a significant corridor, which make it a
valid site for road building.

Stevens’ measure would override Babbitt’s
new directive and again swing the pendulum
to the states.
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RIDER TO FLOOD-RELIEF BILL ENRAGES ENVI-

RONMENTALISTS—ALASKA SENATOR SEEKS
TO PAVE WAY FOR U.S. PARK ROADS

(By H. Josef Hebert)
As his Senate Appropriations Committee

grappled with how to help victims of floods,
chairman Ted Stevens saw an opportunity he
couldn’t pass up.

Alaska’s senior senator tacked onto the
must-pass emergency bill a pet piece of legis-
lation to make it easier to build roads
through federal parks, refuges and wilder-
ness areas.

Environmental activists were outraged,
and Interior Secretary Bruce Babbitt is urg-
ing a presidential veto if the provision added
last week stays in the bill. It goes before the
full Senate today.

The measure, also pushed by fellow Repub-
lican Sen. Bob Bennett of Utah, would give
the government less say in what constitutes
a valid right-of-way for roads built under a
130-year-old law.

‘‘Such a requirement could effectively
render the federal government powerless to
prevent the conversion of foot paths, dog-
sled trails, jeep tracks, ice roads and other
primitive transportation routes into paved
highways,’’ Babbitt complained in a letter to
Stevens.

Bennett and Stevens have accused Babbitt
of overstepping his authority by putting too
many restrictions on such right-of-way
claims and usurping the states’ authority.
They contend state law should determine va-
lidity of claims.

Road construction in federally protected
parks, refuges and wilderness areas has been
a growing worry among conservationists, es-
pecially in the West. Nowhere has it been an
issue more than in Alaska and Utah, where
hundreds of claims are pending for rights-of-
way over federally protected land.

The controversy involves a law enacted in
1866, repealed by Congress 110 years later,
then resurrected in part during President
Reagan’s administration as it began aggres-
sively processing thousands of right-of-way
claims it considered still valid under the de-
funct Civil War-era statute.

No one disputes valid claims exist, but the
Clinton administration has waged a running
battle with some state officials-particularly
those of Alaska and Utah-over who should
have the final say on their validity.

Babbitt announced a new policy in Janu-
ary that requires states to examine more
closely whether a right-of-way actually once
was a significant corridor, which would
make it a valid site for road building.

The measure Stevens inserted into the $5.5
billion emergency relief legislation for vic-
tims of floods and other disasters would
override Babbitt’s new directive and again
swing the pendulum to the states.

Stevens defended the measure. In 1976, he
argued, Congress ‘‘absolutely stated, without
any question,’’ that prior claims must be ac-
cepted.

‘‘The provision is aimed at preserving his-
toric rights-of-way established at least 20
years ago and creates no new rights-of-way
across federal land,’’ Stevens insisted.

Many environmentalists see it differently.
‘‘It grants rights-of-way across millions of

acres of federal land to virtually any person
who asserts a claim,’’ asserted William Wat-
son of the National Parks and Conservation
Association, a private watchdog group. ‘‘It
threatens to carve up our national parks.’’

Most claims under the 1866 law are in Alas-
ka and Utah because those states have been
the most lenient in considering what con-
stituted a historic pathway. Conservation-
ists say the Stevens legislation may bring
old claims boiling to the surface in other
states. Rumblings already have been heard

in Oklahoma, Nebraska, New Mexico and the
Dakotas, said Phil Vorhees of the park asso-
ciation.

Adam Kolton of the Alaska Wilderness
League said hundreds of rights-of-way claims
are pending in Alaska, including some
through the Denali National Park and seven
in the coastal plain of the Arctic National
Wildlife Refuge.

‘‘Sen. Stevens wants to make Swiss cheese
of the Arctic refuge and other wilderness
areas by building roads through them,’’
Kolton complained.

In Utah, where much of the land also is
federal, an estimated 5,000 rights-of-way
claims are pending. Many are in federal
parks and refuges, as well as in the recently
declared 1.7 million-acre Grand Staircase-
Escalante National Monument.

WESTERNERS EKE OUT SENATE WIN ON RURAL
ROADS

SALT LAKE CITY.—A White House move op-
ponents claimed could block access to rural
byways in Utah and Alaska has been nar-
rowly defeated by the U.S. Senate.

Western senators led the revolt, even
though Interior Secretary Bruce Babbitt said
he would recommend that President Clinton
veto the entire emergency flood and disaster
relief bill to which the byways measure is at-
tached.

‘‘This is not an issue where the senators
from the Western states are trying to do
something improper,’’ said Sen. Bob Bennett,
R-Utah. ‘‘The real issue is that there are a
number of roads in rural Utah that the fed-
eral government wants closed.’’

The vote Wednesday was 51–49.
At issue are rights-of-way created under an

1866 law that allowed counties to put roads
on unreserved federal lands. It was repealed
in 1976, but existing byways were allowed to
continue. But no inventory of them was
made.

Congress and the administration have
fought for years over proposals by Babbitt to
force counties now to prove the byways ex-
isted before 1976 and were used for vehicular
traffic, not just livestock or horses.

Congress had blocked that move, but in
January Babbitt issued administrative rules
outlining how until a final compromise is
reached counties could gain emergency, per-
manent recognition on some claims. The sta-
tus would be granted only for those byways
where vehicular traffic and upgrades for
them occurred.

Senators from Utah and Alaska, where
most of the byways claims are pending,
charged the White House was trying to take
the first step toward federalizing local roads.

‘‘What is at stake here for those of us in
the West is the preservation of what
amounts to the primary transportation sys-
tem and infrastructure of many cities and
towns,’’ said Sen. Orrin Hatch, R-Utah.

‘‘In many cases, these roads are the only
routes to farms and ranches; they provide
necessary access for school buses, emergency
vehicles and mail delivery.’’

Sen. Dale Bumpers, D-Ark., countered that
Westerners were really pushing the issue to
block wilderness designations by claiming
roads in the areas.

He also charged Westerners want to put
roads in sensitive areas to foster develop-
ment.

‘‘Can you imagine anything so insane as
allowing states to build roads across public
lands, no matter where they may be?’’ he
said. ‘‘You cut the weeds, it becomes a ‘high-
way.’ You move a few rocks, it becomes a
‘highway’ ’’

Senate Appropriations Committee Chair-
man Ted Stevens, R-Alaska, reacted angrily
to those claims. He pounded his desk so hard

he tipped over this water glass into his docu-
ments. He also trembled as he declared the
byways ‘‘are our lifeblood.’’

Bennett recalled that when Garfield Coun-
ty bulldozed in Capitol Reef National Park
to widen the Burr Trail by four feet on a
blind curve but still within its right of way
the federal government sued.

‘‘It has little or nothing to do with the
county maintaining this kind of right of
way. What it had to do with is who’s going to
make the decision and the federal govern-
ment is determined it will make the deci-
sion.’’ Bennett said.

Mr. STEVENS. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. STEVENS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

UNANIMOUS-CONSENT AGREE-
MENT—FLANK DOCUMENT
AGREEMENT TO THE CFE TREA-
TY
Mr. STEVENS. Mr. President, for the

majority leader I ask as in executive
session for unanimous consent that the
majority leader, after consultation
with the Democratic leader, may pro-
ceed to consideration of the Flank Doc-
ument Agreement, No. 105–5, to the
CFE Treaty which was ordered re-
ported by the Foreign Relations Com-
mittee on Thursday, May 8, and, fur-
ther, the treaty be considered having
passed through its various parliamen-
tary stages up to and including the
presentation of the resolution of ratifi-
cation, that all committee reserva-
tions, understandings, declarations,
statements, conditions and definitions
be considered and agreed to, with the
exception of condition No. 5. I further
ask consent that no other amendments
be in order to the resolution, other
than a modification to condition No. 5
offered on behalf of Senators KERRY of
Massachusetts, SARBANES, and ABRA-
HAM. I further ask consent that overall
debate on the resolution be limited to
11⁄2 hours between chairman and rank-
ing member, and an additional 30 min-
utes under the control of Senator
BYRD; and, further, after the expiration
or yielding back of that time the Sen-
ate proceed to a vote on the resolution
of ratification. I finally ask that imme-
diately following that vote, the Presi-
dent be notified of the Senate’s action
and Senate then return to legislative
session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STEVENS. Mr. President, I want
to clarify the unanimous-consent
agreement that was just entered into.
The amendment is an amendment
being offered on behalf of Senators
KERRY, SARBANES, and ABRAHAM. The
consent agreement could be inter-
preted otherwise but it is their amend-
ment that is being offered as a man-
agers’ amendment.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
f

AUTHORIZING USE OF CAPITOL
GROUNDS FOR THE SIXTEENTH
ANNUAL PEACE OFFICERS’ ME-
MORIAL SERVICE

Mr. STEVENS. Mr. President, I ask
unanimous consent the Senate proceed
to the immediate consideration of
House Concurrent Resolution 66, which
is at the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.
The assistant legislative clerk read

as follows:
A concurrent resolution (H. Con. Res. 66)

authorizing the use of the Capitol Grounds
for the sixteenth annual national peace offi-
cers’ memorial service.

The Senate proceeded to consider the
concurrent resolution.

Mr. STEVENS. Mr. President, I ask
unanimous consent the resolution be
agreed to, the motion to reconsider be
laid on the table, and any statements
relating to the resolution be printed at
the appropriate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered. The concur-
rent resolution, House Concurrent Res-
olution 66, was considered and agreed
to.

Mr. STEVENS. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont is recog-
nized to speak for up to 45 minutes.
f

JUDICIAL VACANCIES

Mr. LEAHY. Mr. President, I have
spoken on the floor many times about
the judicial vacancies in our Federal
courts. It concerns me. In fact, I be-
lieve other than the subject of anti-
personnel landmines, I have probably
spoken on this subject more than any
other. I am concerned that some in the
Republican Party are engaging in a
court-bashing situation that does not
reflect the proud heritage of either the
Republican Party or the Democratic
Party.

I have spoken about the crisis that
has been created by the almost 100 va-
cancies that are being perpetuated in
the Federal courts around the country.
We have recently seen a constitutional
amendment proposed to remove the life
tenure that has been the bedrock of ju-
dicial independence from the political
branches since the ratification of our
Constitution. It is just one of, I think,
over 100 constitutional amendments
proposed this year alone. It ignores the
fact that our independent judiciary is
the envy of the rest of the world. We

have heard calls for impeachment when
a judge rendered a decision with which
a Republican House Member disagreed.
I have read the Constitution. It speaks
of very specific grounds for impeach-
ment. Among those grounds is not that
a Republican House Member disagrees
with a judge. We would probably have a
very difficult time if every judge could
be impeached because any Member of
the House or Senate disagreed with
him.

We have heard demands that the Con-
gress act as a supercourt of appeals and
legislatively review and approve or dis-
approve cases on a case-by-case basis.
That is for the same Congress that has
not yet even taken up a budget bill,
even though the law requires us to do
it by April 15.

We are seeing exemplary nominees
unnecessarily delayed for months, and
vacancies persist into judicial emer-
gencies. We are seeing outstanding
nominees nitpicked, probed, and de-
layed to the point where one wonders
why any man or woman would subject
themselves to such a process or even
allow themselves to be nominated for a
Federal judgeship.

Instead of reforming the confirma-
tion process to make it more respectful
of the privacy of the nominee, some-
thing that we all claim we want to do,
the Republican majority in the Senate
is moving decidedly in the other direc-
tion. They are approaching the imposi-
tion of political litmus tests, which
some have openly advocated under the
guise of opposing judicial activism,
even though some of these same Mem-
bers were the ones who said that no-
body should impose a litmus test on
judges.

Even conservatives like Bruce Fein,
in his recent opinion column in the
New York Times, reject this effort. Ac-
tually, so do the American people. We
have not had a time when any Presi-
dent or any Senate should be asked to
impose litmus tests on an independent
judiciary.

I recommend my colleagues read the
excellent commentary by Nat Hentoff
on this new political correctness that
appeared in the April 19, 1997, edition of
the Washington Post. I have spoken in
broad generalities, although each are
backed up by dozens of cases. But let
me be specific on one. The nomination
of Margaret Morrow to be a Federal
judge for the Central District of Cali-
fornia is an example of the very shabby
treatment accorded judicial nominees.
The vacancy in this Federal court has
existed for more than 15 months, and
the people in central California—Re-
publican, Democrat, Independent—are
being denied a most needed, and in this
case a most qualified, judge.

Ms. Morrow’s nomination is stuck in
the Senate Judiciary Committee again.
I am appalled by the treatment that
Margaret Morrow has received before
the Judiciary Committee. Ms. Morrow
first came before the Judiciary Com-
mittee for a hearing and she was favor-
ably and unanimously reported by the

committee in June of 1996, almost ex-
actly a year ago—a year ago less a cou-
ple of weeks. Then her nomination just
got caught in last year’s confirmation
shutdown and she was not allowed to
go through. So she has to start the
process all over again this year.

Let me tell you about Margaret Mor-
row. She is an exceptionally well quali-
fied nominee.

She was the first woman president of
the California Bar Association, no
small feat for anybody, man or woman.
She is the past president of the Los An-
geles County Bar Association. She is
currently a partner at the well-known
firm of Arnold & Porter, and she has
practiced law for 23 years. She is sup-
ported by the Los Angeles Mayor Rich-
ard Riordan, who, incidentally, is Re-
publican, and Robert Bonner the
former head of the Drug Enforcement
Administration under a Republican ad-
ministration. Representative JAMES
ROGAN from the House joined us during
her second confirmation hearing and,
of course, she is backed and endorsed
by both Senators from California.

Margaret Morrow has devoted her ca-
reer to the law, to getting women in-
volved in the practice and to making
lawyers more responsive and respon-
sible as a profession. The Senate ought
to be ashamed for holding up this out-
standing nominee, and I question
whether the Senate would give this
kind of treatment to a man. It sure as
heck has been doing it to a woman.

Despite her qualifications, she is
being made an example, I am not quite
sure of what, but this woman who has
dared to come forward to be a Federal
judge is being made an example before
the Senate Judiciary Committee.

At her second hearing before the
committee on March 18, even though
she already has gone through a com-
mittee hearing and even though the
committee last year unanimously
voted to confirm her with every single
Republican and every single Democrat
supporting her, even though she had
gone through it once before, she was
made to sit and wait until all the other
nominees were questioned, as though
she were being punished. ‘‘We have
these men who want to be heard, and
even though you had to do this before,
you, woman nominee, sit in the back
and the corner.’’ She was then sub-
jected to round after round of repet-
itive questioning.

Then came a series of written ques-
tions from several members, and they
were all Republican members of the
committee. Then came the ‘‘when did
you start beating your husband’’ type
questions to Ms. Morrow, based on her
previous questions. I objected when Ms.
Morrow was asked about her private
views on all voter initiatives on the
ballots in California for the last dec-
ade. Basically, she was being asked
how did she vote in a secret ballot in
the privacy of a voting booth on 160
initiatives on the ballot in California
over the last 10 years.
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*Title and organization for identification purposes
only.

I defy any Member of the Senate, if
they were given a list of 160 items in
their local elections, State elections,
that have been on the ballot over the
last 10 years, to be able to honestly say
how they voted on every single one of
those. But even before they got to the
question of could they say how they
voted, I would stand up and say, ‘‘What
has the Senate stooped to when we ask
people how they voted in a secret bal-
lot?″

Mr. President, we fought—success-
fully fought—a Revolutionary War,
among other reasons, to maintain the
sanctity of the ballot box. We fought a
Civil War, among other reasons, to
maintain the sanctity of the ballot
box. We stood up to fascism, Nazism,
World Wars because we were protecting
our democracy and way of life. Some of
the most remarkable and respected Re-
publicans and Democrats of this coun-
try’s history, and some of the most re-
sponsible and respected Republicans
and Democrats in my lifetime, and
some of the most responsible and re-
spected Republicans and Democrats of
my 22 years in the Senate have stood
and fought to maintain the privacy of
the ballot box. I, Mr. President, am not
going to be a Senator on the Senate
Judiciary Committee that allows that
sanctity to be destroyed.

When I challenged the question, it
was revised so as to demand only her
private views on 10 voter initiatives on
issues ranging from carjacking to
drive-by shootings to medical use of
marijuana and the retention election of
Rose Bird as chief justice of the Cali-
fornia Supreme Court.

Ms. Morrow previously stated she did
not take public positions on these
voter initiatives, so asking for her pri-
vate views necessarily asked how she
voted on them. We are, thus, quizzing
nominees on how they voted in their
home State ballot initiatives. Why we
need this information, even if we were
allowed to follow someone into the bal-
lot box and see how they voted—some-
thing none of us would allow anybody
to do to us—even if we are allowed, to
say while we would not do it to any of
us, we would do it to this woman.

Why do we need this information to
determine if she is qualified? In fact,
she explained to the committee that
she is not anti-initiative, and in re-
sponse to written questions, she dis-
cussed an article she wrote in 1988 and
explained:

My goal was not to eliminate the need for
initiatives. Rather, I was proposing ways to
strengthen the initiative process by making
it more efficient and less costly, so it could
better serve the purpose for which it was
originally intended. At the same time, I was
suggesting measures to increase the Legisla-
ture’s willingness to address issues of con-
cern to ordinary citizens regardless of the
views of special interests or campaign con-
tributors. I don’t believe these goals are in-
consistent.

The initiative process was a reform cham-
pioned by California Governor Hiram John-
son in 1911 to ensure that the electorate had
a means of circumventing the Legislature
when it could or would not pass legislation

desired by the people because of the influ-
ence of special interests. As envisioned by
Governor Johnson and others, the initiative
was designed to complement the legislative
process, not to substitute for it. This is my
understanding of the role of the initiative
process, and this is what I had in mind when
I wrote the 1988 article. The reasons that led
Governor Johnson to create the initiative
process in 1911 are still valid today, and it re-
mains an important aspect of our democratic
form of Government.

I ask, Mr. President, does that re-
sponse sound like somebody who is
antidemocratic? Yet, she has been
forced to answer questions about how
she views the initiative process in writ-
ten questions and, again, in revised fol-
low-up written questions over the pe-
riod of the last month.

Again, I remind everybody, this is a
woman who was voted out unani-
mously last year by the committee. No
objective evaluation of the record can
yield the conclusion that she is anti-
initiative. No fair reading of her 1988
article even suggests that. I might add,
parenthetically, and what should be
the only really important question,
there is nothing in her record that sug-
gests she would not follow the prece-
dents of the court of appeals for her
district or the U.S. Supreme Court.
There is nothing to suggest that she
does not believe in stare decisis or that
she would not follow it.

Recently, I received a letter from a
distinguished California attorney, and
a lifelong Republican, who wrote to
protest the unfair treatment being ac-
corded Margaret Morrow. He wrote
that he was ‘‘ashamed of [his] party af-
filiation when [he sees] the people’s
elected representatives who are Repub-
licans engaging in or condoning the
kind of childish, punitive conduct to
which Ms. Morrow is being subjected.’’
He asks us to stop permitting the har-
assment of this nominee. I join with
this distinguished Republican, and I
ask the same thing: Stop harassing
this nominee. I don’t care if the harass-
ment is because she is a woman, I don’t
care if the harassment is based on some
philosophical difference, the fact of the
matter is, she is one of the most quali-
fied people I have seen before the com-
mittee in 22 years, Republican or Dem-
ocrat, and she ought to be voted on and
confirmed with pride—with pride—by
the U.S. Senate.

We have heard nothing but praise for
Ms. Morrow from those who know her
and those who worked with her and
litigated against her. In fact, the legal
community in and around Los Angeles
is, frankly, shocked that Margaret
Morrow is being put through this or-
deal and has yet to be confirmed. The
Los Angeles Times has already pub-
lished one editorial against the manner
in which the Senate is proceeding with
the Morrow nomination. I ask, to what
undefined standard is she being held?
What is this new standard —it is kind
of hidden—which has never shown up
before? It has not shown up for any
male nominee that I know of.

In that regard, I ask unanimous con-
sent that a letter signed by a number

of distinguished women in support of
her nomination be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

WOMEN LAWYERS ASSOCIATION OF
LOS ANGELES,

Los Angeles, CA, May 13, 1997.
Hon. PATRICK LEAHY,
Russell Senate Office Building, Washington,

DC.
DEAR SENATOR LEAHY: We write to you to

protest the treatment which one of President
Clinton’s nominees for the Federal District
Court is receiving. We refer to Margaret
Morrow, who has been nominated for the
United States District court in the Central
District of California. As of today we have
been waiting a full year for her confirma-
tion.

Margaret Morrow has qualifications which
set her apart as one uniquely qualified to be
a federal judge. She is a magna cum laude
graduate of Bryn Mawr College and a cum
laude graduate of Harvard Law School. She
has a 23-year career in private practice with
an emphasis in complicated commercial and
corporate litigation with extensive experi-
ence in federal courts. She has received a
long list of awards and recognition as a top
lawyer in her field, her community and her
state.

Margaret Morrow is widely respected by
attorneys, judges and community leaders of
both parties. Many have written to you. Be-
cause of her outstanding qualifications and
broad support, it is difficult to understand
why she has not moved expeditiously
through the confirmation process.

Margaret Morrow is a leader and role
model among women lawyers in California.
She was the second woman President of
25,000 member Los Angeles Bar Association
and the first woman President of the largest
mandatory bar association in the country,
the 150,000 member State Bar of California.

Margaret Morrow is exactly the kind of
person who should be appointed to such a po-
sition and held up as an example to young
women across our country. Instead she is
subjected to multiple hearings and seem-
ingly endless rounds of questions, apparently
without good reason.

We urge you to send a message that excep-
tionally well qualified women who are com-
munity leaders should apply to the U.S. Sen-
ate for federal judgeships. We urge you to
move her nomination to the Senate floor and
to act quickly to confirm it.

NANCY HOFFMEIER ZAMORA,
Esq.,
President, Women

Lawyers Association
of Los Angeles.

JUDITH LICHTMAN, Esq.,
President, Women’s

Legal Defense Fund.
KAREN NOBUMOTO, Esq.,

President, John M.
Langston Bar Asso-
ciation.

STEVEN NISSEN, Esq.,
Executive Director &

General Counsel,
Public Counsel *.

SHELDON H. SLOAN, Esq.,
President, Los Angeles

County Bar Associa-
tion.

ABBY LEIBMAN, Esq.,
Executive Director,

California Women’s
Law Center *.
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JULIET GEE, Esq.,

President, National
Conference of Wom-
en’s Bar Associa-
tions.

(Mr. ROBERTS assumed the chair.)
Mr. LEAHY. Mr. President, that is

from the Women’s Lawyer Association
of Los Angeles.

Last week, at a Judiciary Committee
executive business session, I asked her
name be added to the agenda and that
the committee report her nomination
to the Senate for confirmation. All
questions have been answered. The Re-
publican Senator who propounded the
questions on initiatives said he would
not filibuster her nomination and
agreed not to hold her up any longer. I
thank him publicly and appreciate his
forthrightness.

But even though we looked around
that room and said, ‘‘Does anybody
have any objection to her,’’ and I had
gotten absolute confirmation from
every single Democratic Senator that
they were ready to vote positively for
her and would vote for her on the floor
immediately, her nomination was not
called up. My requests that she be
called up for a vote before the commit-
tee was rejected, and she remains in
limbo almost 2 months after her second
confirmation hearing and one full year
after she was first nominated.

There is now what amounts to a se-
cret hold on this nomination in the Ju-
diciary Committee. Some Senator is
holding her up. Some Senator doesn’t
have the courage to come on the floor
of the U.S. Senate and say why this
woman is objectionable to him. Some
Senator will hold her up secretly be-
cause he doesn’t want to vote on her
publicly, even though I guarantee you,
if we had a rollcall vote on her, it
would be overwhelmingly positive. We
should proceed with the nomination of
Margaret Morrow without further
delay.

Mrs. BOXER. Mr. President, will my
friend yield for about 2 minutes?

Mr. LEAHY. Of course. I am happy to
yield to the Senator from California.

Mrs. BOXER. I am appreciative of
the Senator taking to the floor today
to discuss this entire issue. We all
learned growing up that justice delayed
is justice denied.

We have these openings. Look, I was
told very clearly by the chairman of
the Judiciary Committee, ‘‘Senator,
you have to come in with nominations
that will pass by Republicans and
Democrats. You need to bring forward
nominees who are supported by Repub-
licans and Democrats.’’

Mr. President, I have done just that.
I think Senator LEAHY has outlined
this magnificently—I have never seen a
nominee with such bipartisan support
as this woman. This is what is so ex-
traordinary about the kind of treat-
ment she is receiving: a secret hold
that has been placed on her.

Mr. President, this is not the way to
run the U.S. Senate. Let’s allow this
woman’s name to be placed on the floor
and then those who have any objection

can express their objections and vote
no. But I am so confident that the vast
majority of our colleagues will vote for
Margaret Morrow.

I say that not only because of her ex-
traordinary bipartisan support, but be-
cause of her incredible qualifications. I
say to my friend from Vermont how
much I appreciate his leadership on
this. Sometimes we forget these nomi-
nees have private lives. This is a
woman who is a law partner in a law
firm making preparations for a new ca-
reer. She is a 45-year-old wife and
mother. She has a very loving family.
They are very proud of her. They are
completely mystified about these ques-
tions that keep coming. I have talked
to several members of the Judiciary
Committee, both Democrats and Re-
publicans, and when I speak with them,
I say to you, Mr. President, one on one,
I am very confident that Margaret
Morrow will get a vote and a fair vote.

I want to quote from one letter that
is so important.

H. Walter Croskey, associate justice
in the Court of Appeals for the State of
California, Second Appellate District,
describes himself, Mr. President, as a
conservative Republican. He has writ-
ten to Senator HATCH, and he wrote to
Senator HATCH about an article he read
that suggested that ‘‘concerns have
been raised in the [Judiciary] Commit-
tee about judicial activism and noted
that there were questions as to wheth-
er Margaret would be a judge who
would follow the Constitution and the
laws as they are written.’’ He says,
‘‘Such concerns are not shared by any-
one who knows Margaret.’’ And he goes
on to say, ‘‘Her well known and often
expressed reverence for our system of
government and justice and her great
intellectual integrity provides full as-
surance that she would be the kind of
judge who would follow and apply the
laws as written * * *.’’

He goes on.
Mr. President, we have Republican

after Republican from my State. This
particular judge was appointed by
George Deukmejian, Republican Gov-
ernor of the State of California.

Mayor Richard Riordan, Sheriff Sher-
man Block, a Republican-elected sher-
iff, supports her nomination.

So it is so difficult, frankly, for this
Senator to understand why we would
play with the life of a woman like this
and not give her her fair chance.

I understand that women’s organiza-
tions have written to Senator LEAHY
and Senator HATCH. They have been
very patient. But when you see a panel
of people, as Senator LEAHY has de-
scribed, three men and one woman, and
the three men get reported out of the
committee—and I venture to say, I
know they are all extremely quali-
fied—I would put Margaret’s qualifica-
tions right up against any of those.

So I am very pleased that my col-
league, the ranking member on the Ju-
diciary Committee, has raised this
issue. I am hopeful, I say to my friend
and the Presiding Officer today, that

because Senator GRASSLEY has lifted
his objection to bringing the nomina-
tion to the floor and others on the
committee have done the same, that
they will prevail upon that secret hold,
they will find who that particular Sen-
ator is who has put a hold here. If we
start putting holds on each other’s
nominations and on each other’s bills
and on each other’s amendments, I say
to my friend, we are only going to dete-
riorate in this U.S. Senate. The people
expect more.

To reiterate Mr. President, I come to
the floor today to urge that Margaret
M. Morrow be voted out of the Judici-
ary Committee and confirmed to sit on
the U.S. District Court for the Central
District of California.

Margaret Morrow is an outstanding
candidate for the Federal bench, who
enjoys broad bipartisan support. She
has over a dozen support letters from
prominent, widely respected Repub-
licans, including judges, elected offi-
cials, and others. It has been my honor
to recommend such a fine candidate to
the President. Her name was submitted
to me by my judicial advisory commit-
tee for the Central District of Califor-
nia. My committee enthusiastically
found her to be a superior judicial can-
didate.

However, despite her strong biparti-
san support and strong credentials, her
nomination remains indefinitely
stalled in committee. She has had two
hearings, and has had several rounds of
questions with no end in sight. No
Member has come forward to explain
why she should not be confirmed.

MARGARET MORROW’S HISTORY

Margaret Morrow was first nomi-
nated by the administration on May 9,
1996. She received the first of her nomi-
nation hearings before the Senate Judi-
ciary Committee on June 25, 1996, and
was reported out of committee just 2
days later without any opposition from
the committee.

For several months, Margaret Mor-
row’s nomination sat on the Executive
Calendar waiting to be moved, and fi-
nally died on the floor of the Senate
when we adjourned at the end of the
session.

Margaret was then renominated on
January 7 of this year because of her
impeccable credentials. Her nomina-
tion languished for over 2 more months
until further action on March 18, when
she had yet another hearing.

Twice, now, the Judiciary Committee
has reviewed stacks of information she
provided to the committee, a full FBI
background investigation, and her tes-
timony before the committee. Yet,
Margaret still sits in committee, fac-
ing repeated rounds of questions with
no end in sight.

JUDICIAL VACANCIES

Margaret Morrow’s confirmation
should not be held hostage for political
reasons, Mr. President. According to
the U.S. Constitution, the President
nominates, and the Senate shall pro-
vide advice and consent. It is not the
role of the Senate to obstruct the proc-
ess and prevent numbers of highly
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qualified nominees from even being
given the opportunity for a vote on the
Senate floor.

Today, we have 26 nominations from
the President to consider. Every one of
these nominations should be voted out
of committee and placed on the cal-
endar for consideration on the Senate
floor.

MARGARET MORROW’S LIFE IS ON HOLD

The vacancy Ms. Morrow would be
filling has been vacant since January
24, 1996. In 2 short months, this va-
cancy will become a judicial emer-
gency. That will make three judicial
emergencies in the ninth circuit
courts, and four judicial emergencies
in the California district courts. Two of
those judicial emergencies will be in
the Central District of California. I
don’t think I need to remind this body
that the Central District of California
in Los Angeles is one of the busiest
courts in the Nation.

To provide some historical context,
in 1992, every one of the 66 nominees
approved by the Senate Judiciary Com-
mittee were approved by the full Sen-
ate. Every single person nominated,
Mr. President, was under a Republican
administration and a Democratic-con-
trolled Senate. Included in those 66
judges were 11 circuit court nominees.
In 1992, the Democratic Senate con-
firmed the highest number of judges of
any year of President Bush’s term. And
the confirmations did not slow as the
election approached. During the 4-
month period between June and Sep-
tember, the Senate Judiciary Commit-
tee favorably reported 32 nominees, in-
cluding 7 appeals court nominees.

Former Majority Leader Bob Dole
spoke of this process himself. In June
of last year, he said ‘‘We should not be
holding people up. If we need a vote,
vote them down or vote them up * * *
because [the nominees] probably have
plans to make and there are families
involved.’’ Even then-Majority Leader
Dole recognized the necessity to pro-
vide resolution for nominees out of
fairness to these individuals and their
families.

Before I speak about Ms. Morrow’s
credentials or historical precedent for
judicial confirmations, I wanted to
make the point that there is also a per-
sonal side to the judicial confirmation
process. For nominees who are await-
ing confirmation, their personal and
professional lives hang in the balance.

Margaret Morrow—a 45-year-old
mother and law partner—has put her
life and her professional practice on
hold while she waits for the Senate to
approve her nomination. The Senate’s
delay has affected her ability to as-
sume certain responsibilities at her law
practice. Her whole family—particu-
larly her husband and young son—have
waited patiently for her confirmation
to proceed. Many of us here in the Sen-
ate have no idea what kind of strain
and stress awaiting confirmation
means for these nominees. We owe to
her prompt Senate consideration.

Mr. President, I am unaware of any
substantive reason why Ms. Morrow’s

nomination has not been before the full
Senate long before today. If another
Member of this body has a reason for
opposing her confirmation, I want the
opportunity to discuss those objec-
tions, as does Ms. Morrow, and to move
on to Senate consideration.

THREE POINTS

There are three aspects of Margaret
Morrow’s qualifications, in particular,
I want to emphasize:

First, Ms. Morrow’s long history and
background in the legal profession. Her
credentials are impeccable.

Second, Ms. Morrow has the con-
fidence of a broad spectrum of support-
ers.

Third, Ms. Morrow’s qualifications
and the broad support she enjoys would
make her an exceptionally distin-
guished addition to the Federal bench.
MS. MORROW’S LONG HISTORY AND BACKGROUND

IN THE LEGAL PROFESSION, HER CREDENTIALS
ARE IMPECCABLE

Ms. Morrow graduated magna cum
laude from Bryn Mawr College, and re-
ceived her law degree from Harvard
University, graduating cum laude. Ms.
Morrow has enjoyed 23 years in private
practice in commercial and civil litiga-
tion, and is now a partner at the pres-
tigious law firm of Arnold & Porter.
She is married to Judge Paul Boland of
the Los Angeles Superior Court and
they have a son, Patrick Morrow Bo-
land.

From 1988 to 1989, Ms. Morrow served
as president of the 25,000-member Los
Angeles County Bar Association, the
second largest voluntary bar associa-
tion in the country, and created an in-
novative program in California called
Pro Bono Council which calls on mem-
bers of the association to do pro bono
work for the poor. From 1993, she
served a 1-year term as president of the
largest mandatory bar association in
the country, the 150,000-member State
Bar of California. Ms. Morrow was the
first woman to ever hold this office in
that organization.

Ms. Morrow has been recognized sev-
eral times during her tenure in the
legal profession. A few of these include
a listing in 1994 as one of the top twen-
ty lawyers in Los Angeles by California
Law Business, a weekly publication of
the Los Angeles Daily Journal. In 1995
and again in 1996, Ms. Morrow was in-
cluded in the Los Angeles Business
Journal’s ‘‘Law Who’s Who,’’ a list of
100 outstanding Los Angeles business
lawyers.

Just this February, Ms. Morrow re-
ceived the Shattuck-Price Award, the
highest honor given by the Los Angeles
County Bar Association for individuals
with outstanding dedication to the
high principles of the legal profession,
the administration of justice and the
progress of the county bar. Others who
have received such distinction include
Warren Christopher and Shirley
Hufstedler, former U.S. circuit court
judge and U.S. Secretary of Education.
MS. MORROW HAS THE CONFIDENCE OF A BROAD

SPECTRUM OF SUPPORTERS

I’m not the only one who believes Ms.
Morrow has an excellent legal mind

and is a credit to the legal profession.
Ms. Morrow enjoys the broad support
of accomplished persons. Many of Cali-
fornia’s prominent and conservative
Republican lawmakers and elected offi-
cials support her confirmation:

H. Walter Croskey, associate justice
in the Court of Appeals for the State of
California, Second Appellate District,
and self-described conservative Repub-
lican writes to Senator HATCH about an
article he read that:

. . . suggested that concerns have been
raised in the [Judiciary] Committee about
judicial activism and noted that there were
questions as to whether Margaret would be a
judge who would follow the Constitution and
the laws as they are written. Such concerns
are not shared by anyone who knows Mar-
garet. Her well known and often expressed
reverence for our system of government and
justice and her great intellectual integrity
provides full assurance that she would be the
kind of judge who would follow and apply the
laws as written with her only agenda to
make that system work better and more effi-
ciently. . . . The reservations expressed
about her are simply without foundation and
should not deter the Judiciary Committee
from taking prompt and favorable action on
what we here in California regard as a truly
inspired choice.

The district attorney of Orange
County, Mike Capizzi, writes to Sen-
ator LOTT:

I have absolutely no hesitation in com-
mending her nomination to you as being
among the very best ever likely to come be-
fore you. * * * Of particular interest to
crime victims, law enforcement and public
prosecutors are her initiatives and achieve-
ment in the fields of juvenile justice and do-
mestic violence, where her efforts have
helped focus national attention.

He ends his letter by stating:
The record of scholarship, citizenship, and

dedication to improving the legal system
that Margaret will bring with her to the fed-
eral bench reveals great promise for a truly
exceptional jurist of whom we will all be
proud. I sincerely, wholeheartedly and en-
thusiastically entreat you to confirm
Margaret’s nomination for appointment to
the district court, without delay. We need
her.

Los Angeles Mayor Richard Riordan
writes in strong support of Ms. Mor-
row’s nomination. He adds that Mor-
row, ‘‘would be an excellent addition to
the Federal bench. She is dedicated to
following the law, and applying it in a
rational and objective fashion.’’

Representative JAMES ROGAN, former
Republican assembly leader in the
California Legislature, now Member of
Congress, who gave a supporting intro-
duction for Margaret Morrow at her
second hearing, wrote to Senator
TRENT LOTT urging his support of Ms.
Morrow’s nomination because he be-
lieves she would be ‘‘conscientious in
applying the law.’’

Republican Los Angeles County Sher-
iff Sherman Block also supports Ms.
Morrow’s nomination, stating she is an
extremely hard worker with impec-
cable character and integrity.

Republican Robert Bonner, appointed
by President Reagan as U.S. attorney
for the Central District, later ap-
pointed to the U.S. District Court in
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the Central District, and former head
of the Drug Enforcement Administra-
tion under President Bush has also lent
his support, stating she is a ‘‘brilliant
person with a first-rate legal mind
* * * nominated based upon merit, not
political affiliation.’’

Lod Cook, chairman emeritus of
ARCO, and a prominent Republican in
the State of California wrote of Ms.
Morrow:

I am convinced she is the type of person
who would serve us well on the federal
bench. I believe she will bring no personal or
political agenda to her work as a judicial of-
ficer. Rather, her commitment will be to en-
suring fairness and openness in the judicial
process and to deciding cases on the facts
and the law as they present themselves.

Mr. President, I ask unanimous con-
sent that these and additional letters
of support be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATE OF CALIFORNIA,
COURT OF APPEAL,

Los Angeles, CA, April 17, 1997.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary, U.S.

Senate, Russell Senate Office Building,
Washington, DC.

Re Nomination of Margaret Mary Morrow.
DEAR SENATOR HATCH: I am pleased to

write in support of the nomination of Mar-
garet Morrow to the United States District
Court for the Central District of California.
I have known Margaret for over 15 years,
both professionally and socially. During that
period, I have worked with her on many local
and state bar activities and committees; I
have had repeated opportunities to discuss
legal issues with her; and she has appeared
before me in both the trial and appellate
courts on a number of occasions. Finally, I
am very familiar with her reputation in the
legal community, both in Southern Califor-
nia and statewide. Based on all of that, I be-
lieve that she is the most outstanding can-
didate for appointment to the federal trial
court who has been put forward in my mem-
ory.

Yesterday, I read an article in our local
legal newspaper about Margaret’s second
hearing before the Judiciary Committee on
March 18, 1997. That article suggested that
concerns have been raised in the Committee
about judicial activism and noted that there
were questions as to whether Margaret
would be a judge who would follow the Con-
stitution and the laws as they are written.
Such concerns are not shared by anyone who
knows Margaret. Her well known and often
expressed reverence for our system of gov-
ernment and justice and her great intellec-
tual integrity provides full assurance that
she would be the kind of judge who would
follow and apply the laws as written with her
only agenda to make that system work bet-
ter and more efficiently. She will be a judge
of whom all Americans, Republican or Demo-
crat, can be very proud.

Every now and then we have the oppor-
tunity to bring into government service a
truly outstanding person, a person whose
knowledge, intelligence, integrity and indus-
try are such as to command universal re-
spect and admiration. We have that oppor-
tunity with Margaret’s nomination. As the
second woman to head the Los Angeles Coun-
ty Bar Association, (the second largest vol-
untary bar association, after the ABA, in the
nation), the first woman to be elected presi-
dent of the California State Bar Association,
an attorney who has won every award and

accolade which can be bestowed by the Cali-
fornia legal community and a practicing
lawyer with superlative skills and reputa-
tion, she can truly be characterized as an ex-
ceptional choice for appointment to the Dis-
trict Court. Indeed, as I mentioned, I can re-
call none better in my professional experi-
ence. The reservations expressed about her
are simply without foundation and should
not deter the Judiciary Committee from tak-
ing prompt and favorable action on what we
here in California regard as a truly inspired
choice.

As a lifelong conservative Republican, I
would be very disappointed to see members
of the Committee, whose views I share and
admire on so many issues, fail to embrace
this exceptionally well qualified nominee.
Margaret’s nomination should be promptly
approved and sent to the Senate floor with a
favorable recommendation.

My best to you and your staff. Keep up the
good work.

Yours truly,
H. WALTER CROSKEY.

P.S. As a matter of information and con-
venience, I am enclosing a copy of my re-
sume. My appointment to California’s gen-
eral trial court and subsequent elevation to
the Court of Appeal were made by Repub-
lican Governor George Deukmejian.

OFFICE OF THE DISTRICT ATTORNEY,
Orange County, CA, August 15, 1996.

Hon. TRENT LOTT
Office of the Majority Leader,
U.S. Capitol, Washington, DC.

DEAR SENATOR LOTT: I am writing to urge
you not to lose the opportunity to add some-
one of Margaret Morrow’s stature to the dis-
trict court bench in Los Angeles.

As the district attorney of one of the na-
tion’s most populous counties, I know how
important it is that the very best nominees
possible be confirmed for judicial office. And
knowing Margaret as I do, both on the basis
of our professional relationship and associa-
tion, and by virtue of her outstanding rep-
utation within California’s legal community,
I have absolutely no hesitation in commend-
ing her nomination to you as being among
the very best ever likely to come before you.

Margaret’s impressive credentials, from
cum laude graduate of Harvard Law School to
President of the State Bar of California,
speak for themselves, of course. Of particular
interest to crime victims, law enforcement
and public prosecutors are her initiatives
and achievements in the fields of juvenile
justice and domestic violence, where her ef-
forts have helped focus national attention.

The record of scholarship, citizenship, and
dedication to improving the legal system
that Margaret will bring with her to the fed-
eral bench reveals great promise for a truly
exceptional jurist of whom we will all be
proud. I sincerely, wholeheartedly and en-
thusiastically entreat you to confirm
Margaret’s nomination for appointment to
the district court, without delay. We need
her.

Sincerely,
MICHAEL R. CAPIZZI,

District Attorney.

OFFICE OF THE MAYOR,
Los Angeles, CA, June 17, 1996.

Re Margaret M. Morrow.
Hon. ORRIN G. HATCH.
Chairman, Judiciary Committee,
U.S. Senate, Washington, DC.

DEAR CHAIRMAN HATCH: I write to strongly
support the nomination of Margaret M. Mor-
row for a judgeship on the United States Dis-
trict Court for the Central District of Cali-
fornia.

Ms. Morrow has been a particularly active
and contributing member of the Los Angeles

Legal community for most of the twenty-two
years she has practiced in our city. She has
worked tirelessly to improve the quality, ef-
ficiency and accessibility of the courts pro-
posing and advocating such measures as the
consolidation of our two-tier trial court in
California, working on efforts to improve our
jury system, and promoting greater use of
alternative dispute resolution by both the
courts and the public.

She has also worked actively to improve
life in our community, addressing such prob-
lems as domestic violence, child abuse, and
juvenile delinquency with specific programs
designed to increase public awareness and
improve both private sector and govern-
mental responses to these problems.

As the first woman President of the State
Bar of California in its 67-year history, Ms.
Morrow commissioned a comprehensive re-
view of the attorney discipline systems in
California. The study was designed to inves-
tigate criticisms from legal consumers that
the system unfairly favored lawyers, and
criticisms from lawyers that attorneys in
certain practice areas were being targeted
for selective prosecution. Finally, the study
was to evaluate the structure and efficiency
of the discipline operation, which at that
time cost between $15 and $20 million each
year.

The final report found that the system op-
erated fairly for both clients and lawyers.
Nonetheless, it recommended important
changes to increase responsiveness—stream-
lined reorganization of the prosecutorial of-
fice, stiffer penalties for serious violations,
greater public access to information con-
cerning pending complaints, and reduced
staffing and better personnel utilization by
the State Bar Court. These improvements
significantly strengthened what is generally
considered to be the best lawyer discipline
system in the country. To complement this
effort, Ms. Morrow spearheaded the creation
of a lawyer-client mediation program to pro-
vide a remedy for client complaints outside
the scope of the discipline system.

In her earlier tenure as President of the
Los Angeles County Bar Association, Ms.
Morrow was responsible for the Association’s
promulgation of a Pro Bono Policy which es-
tablished an annual goal for pro bono legal
service by its members, and ultimately gen-
erated an additional 150,000 hours of pro bono
time. Her efforts in this regard were designed
to ensure that low-income people could ac-
cess the courts to resolve problems and se-
cure needed services, and thus feel less need
to take matters into their own hands. During
this period also, Ms. Morrow served as a
member of the six-person Commission to
Draft an Ethics Code for Los Angeles City
Government. It was this body that proposed
our city’s current ethics law, and helped to
increase public trust in our government.

As a lawyer, Ms. Morrow has had extensive
federal and state litigation experience at
both the trial and appellate levels. She is
recognized within the profession as someone
who can analyze complex legal problems
thoroughly and litigate successfully. Ms.
Morrow is perhaps best described as a ‘‘law-
yer’s lawyer’’—someone to whom other prac-
titioners turn for advice and assistance at
both the trial and appellate level. Because of
her frequent appearances in court, she is also
well respected by the state and federal judi-
ciary, who value her intelligence and integ-
rity as well as the quality of her written and
oral advocacy.

I believe Ms. Morrow would be an excellent
addition to the federal bench. She is dedi-
cated to following the law, and applying it in
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a rational and objective fashion. The resi-
dents of our community would be extraor-
dinarily well served by her appointment as a
Central District Judge.

Sincerely,
RICHARD J. RIORDAN,

Mayor.

ASSEMBLY MAJORITY LEADER,
CALIFORNIA LEGISLATURE,

Sacramento, CA, August 30, 1996.
Hon. TRENT LOTT,
Senate Majority Leader, U.S. Capitol,
Washington, DC.

DEAR SENATOR LOTT: I am writing to urge
your support of Margaret Marrow’s nomina-
tion for a United States District Court
judgeship in Los Angeles.

Margaret is a former president of the Los
Angeles County Bar Association and the
State Bar of California. In 1994, we worked
together to secure passage of the trial court
consolidation measure, and I found her to be
tough, thoughtful and fair. She currently is
a civil litigation partner with the Los Ange-
les law firm of Quinn, Kully and Morrow.

A judicial evaluation conducted by the
American Bar Association’s Judiciary Com-
mittee last year gave Margaret its highest
rating, ‘‘very well qualified.’’ I have every
confidence that, as a judge, Margaret would
be conscientious in applying the law.

Please give the matter of her nomination
every due consideration.

Sincerely,
JAMES E. ROGAN,

Assembly Majority Leader.

COUNTY OF LOS ANGELES,
SHERIFF’S DEPARTMENT HEADQUARTERS,

Monterey Park, CA, June 12, 1996.
Hon. ORRIN G. HATCH,
Chairman, Judiciary Committee,
U.S. Senate, Washington, DC.

DEAR CHAIRMAN HATCH: I would like to
take this opportunity to endorse Margaret
Morrow, who has been nominated by Presi-
dent Clinton to a United States District
Court Judge position in Los Angeles.

Ms. Morrow is currently a partner in the
law firm of Quinn, Kully & Morrow. She has
established herself as a highly skilled attor-
ney and has served as past president for the
State Bar of California, the Los Angeles Bar
Association and the Barristers’ Section of
the Los Angeles County Bar Association. As
a Barristers’ Committee Chair, she worked
closely with the juvenile delinquency and de-
pendency court system, helping administra-
tors at a local detention facility improve the
educational program and she published a
handbook to help lawyers and the public to
better understand the two systems.

She also established the Domestic Violence
Counseling Program and held training ses-
sions for lawyers. She involved law enforce-
ment officials in planning and teaching the
sessions to ensure focus on the law enforce-
ment perspective on this type of case. Ms.
Morrow’s extensive professional activities
indicates her willingness to be a positive as-
pect in the jurisprudence field.

Margaret Morrow is an extremely hard
working individual of impeccable character
and integrity. Her list of credits, both profes-
sionally and within the community is exten-
sive.

I would like to recommend that you favor-
ably consider her appointment. I have no
doubt that she would be a distinguished addi-
tion to the United States District Court.

Sincerely,
SHERMAN BLOCK,

Sheriff.

STATE OF CALIFORNIA,
COURT OF APPEAL,

Los Angeles, CA, June 11, 1996.
Re Judicial Candidacy of Margaret M. Mor-

row.

Hon. ORRIN G. HATCH,
Chairman, Judiciary Committee,
U.S. Senate, Washington, DC.

DEAR SENATOR HATCH: I write to endorse
President Clinton’s nomination of Margaret
Morrow for the United States District Court
in Los Angeles. I also recommend that you
give priority to her confirmation.

I am a lifelong Republican, some would
call me a conservative one. I was born in
Utah, am an active member of the LDS
Church, and have sent my children to Provo,
Utah, for their post-high school education.
The Los Angeles Chapter of the J. Reuben
Clark Law Society recently named me as
‘‘Outstanding Lawyer 1996.’’ As a California
Deputy Attorney General in 1981–1984, I suc-
cessfully prosecuted Angelo Buono for the
1977–78 ‘‘Hillside Strangler’’ serial murders
in Los Angeles. Since then, Governor George
Deukmejian has appointed me to successive
judicial positions (municipal and superior
courts, and California Court of Appeal). In
1993 Governor Pete Wilson appointed me to
my present position as Presiding Justice of
my division of the California Court of Ap-
peal. I provide you this background informa-
tion to give some perspective to my rec-
ommendation.

I have known Margaret Morrow for over
ten years. I am convinced that she will be a
most dedicated and competent United States
District Court judge. She presently enjoys
the greatest respect from a very broad spec-
trum of the California judiciary and bar. Her
service as President of the California Bar As-
sociation was widely applauded, and her pro-
fessional work as an attorney is considered
of the highest caliber. She is representative
of the mainstream of California legal and ju-
dicial culture.

I have also known her husband, Los Ange-
les superior court judge Paul Boland, for
many years as a colleague and friend. He and
Margaret are among the most decent people
I know. They are energetic, yet kind and
considerate to everyone with whom they
come in contact. I also believe they embrace
high moral principles and values. This is the
one nomination recommended by our Cali-
fornia senators that you should readily pro-
mote. I am confident that prompt and full
consideration of Margaret Morrow’s nomina-
tion will convince you that any President or
Senate would do well to select her as a fed-
eral judge. Please feel free to call on me
should you desire further information.

Very truly yours,
ROGER W. BOREN,

Presiding Justice.

U.S. COURT OF APPEALS,
Pasadena, CA, June 4, 1996.

Hon. ORRIN G. HATCH,
Chair, Senate Judiciary Committee,
Washington, DC

DEAR SENATOR HATCH: At the risk of being
an ‘‘officious intermeddler,’’ I thought I
should formally let you know that I have
known Margaret M. Morrow, one of the
President’s nominees for the Central District
of California, for twenty years or so and be-
lieve that she will be an outstanding United
States District Judge.

Apart from serving the bar in ways too nu-
merous to mention, she is among the ablest
advocates in the country. As former Chief
Judge Wallace and I remarked after hearing
her argue a difficult matter before our panel
a few years ago, hers was one of the finest,
most thoroughly professional, arguments we
had heard.

Ms. Morrow is an intelligent, extremely
competent lawyer who has specialized in
complex litigation and has the kind of expe-
rience and judgment necessary to manage
the complicated case load of the federal trial
court. I have no doubt that my view of her
potential for bringing distinction to the
court is shared by my colleagues on the
Central District and the Ninth Circuit, as
well as by the bar in Los Angeles.

If there is anything further I can add to
your Committee’s consideration of Ms. Mor-
row’s nomination, I would be happy to talk
to any member of your staff.

With best regards,
PAMELA RYMER.

U.S. COURT OF APPEALS,
Boise, ID, August 13, 1996.

Hon. TRENT LOTT,
U.S. Senate,
Washington, DC.
Re Margaret Morrow, Judicial Candidate—

District Court, Central District of Cali-
fornia.

DEAR SENATOR LOTT: Although I am aware
of the difficult dynamics of Senate confirma-
tion of judicial nominees during an election
year, nevertheless I would hope you would
act favorably on the candidacy of Margaret
Morrow who is currently on the floor waiting
for a vote. She is without a question a supe-
rior candidate with bipartisan support whose
confirmation would be received favorably by
everyone in my old district. We need her in
the Circuit to attend to the heavy case load
generated in large measure by important
legislation enacted by Congress.

Thank you for your consideration.
Sincerely,

STEPHEN S. TROTT,
Circuit Judge.

JUNE 7, 1996.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR SENATOR HATCH: I understand that
President Clinton has nominated Margaret
M. Morrow to serve on the United States
District Court for the Central District of
California.

I have known Ms. Morrow as a lawyer of
great distinction in the Los Angeles Bar. In
fact, it is more unusual to find a lawyer who
is held in such high esteem by his or her
peers as to have been, as has been Margaret,
elected President of both the Los Angeles
County Bar Association (the largest vol-
untary bar in the United States) and the
State Bar of California.

As a former Judge, and President-Elect of
the Los Angeles County Bar Association, I
have been in a position to observe Ms. Mor-
row’s ability and demeanor over an extended
period of time. As former Chairman of Sen-
ators (now Governor) Wilson’s and Sey-
mour’s Committee on Selection of Federal
Judges, U.S. Attorneys, and Marshals for the
Central District of California, I certainly be-
lieve I have gained an appreciation for what
kind of a combination of character, work
ethic, demeanor and intelligence is required
to fulfill the demanding position of a United
States District Court Judge.

As an individual who has had the privilege
of helping select so many District Court
Judges, I can say without fear of contradic-
tion that to a man and women, I believe the
entire Court of this District would welcome
her with open arms. She will be a great cred-
it to the bench, and deserve your serious
consideration and acceptance.

I recommend Margaret Morrow without
reservation.

Sincerely,
SHELDON H. SLOAN.

Mrs. BOXER. Ms. Morrow’s qualifica-
tions and the broad support she enjoys
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would make her an exceptionally dis-
tinguished addition to the Federal
bench.

Finally, her qualifications and the
broad support she enjoys makes her an
exceptionally distinguished addition to
the Federal bench. Mr. President, the
Judiciary Committee has already re-
viewed Ms. Morrow’s background,
which is outstanding. To echo the re-
cent words of Republican Judge Pam-
ela Rymer, appointed in 1989 to the
Ninth Circuit Court of Appeals by
President Bush, I too am looking for-
ward to the day Margaret Morrow sits
on the bench of the U.S. Federal Dis-
trict Court in the Central District of
California. I am in agreement with
Judge Rymer that Ms. Morrow will
bring distinction to the district court.

In sum, Mr. President, I continue to
strongly support Ms. Morrow’s renomi-
nation by President Clinton.

I am fully confident that the Mem-
bers of the Senate when fully informed
will agree with me that Margaret Mor-
row’s qualifications are outstanding
and she is deserving of expeditious Sen-
ate confirmation. Her exceptional ex-
perience as an attorney, her profes-
sional service, and her deep commit-
ment to justice qualify her to serve our
Nation and the people of California
with great distinction. And as evi-
denced by the letters I have read from,
she has strong bipartisan support from
some of the most prominent and con-
servative Republicans in my State.

Again, my deep thanks to my friend
for yielding.

Mr. LEAHY. I might say to my friend
from California, we talk about the se-
cret hold. I mean, if there is a Senator
who has some objection to her, let him
vote against her.

Mrs. BOXER. Right.
Mr. LEAHY. Let us bring the nomi-

nation up.
The irony is, you know and I know,

with her qualifications, anybody would
be embarrassed to vote against her be-
cause there would be no way they could
explain back home how a woman, one
of the most qualified nominees to come
before the Senate for a Federal court
nominated by any President, Repub-
lican or Democrat, is held up.

I say to my friend from California,
who has worked so hard and so dili-
gently, one-on-one with Members to
get this moving, it is, unfortunately,
part of a picture. I have this chart
which shows now we have 99 vacancies.
We will have more. The number of
judges who have been confirmed in the
105th Congress—when we first put this
chart together, we wanted to show the
vacancies on this side.

I see my friend from Maryland, too. I
will show him, too.

We wanted to show the vacancies
confirmed on the other side. We could
not see the number that have been con-
firmed, so we put in this magnifying
glass. I feel like Sherlock Holmes with
my little magnifying glass going down.

There are 99 vacancies, and down
here, two being confirmed. We have had

more vacancies this year than we have
had judicial confirmations in the U.S.
Senate. Maybe we can shave a day off
each one of these recesses and confirm
some judges during that time. We have
not had time to do much else. We
ought to at least confirm those.

In fact—and I will share one of these
with my friend from Maryland. The
distinguished senior Senator from
Maryland is on the floor. I thought he
might be interested in noting where we
stand on this.

You might want to take a look at
that, I say to my good friend from
Maryland. We came at the beginning of
the year with actually 78 vacancies.
And then, as often happens, people re-
alize that they have grown older or
they’re taking senior status, whatever,
they start retiring. We go from 78 to 89,
to 92, to 94, to 96, to 99.

We go in January, zero confirmed; in
February, zero confirmed; in March,
two confirmed; and those are the same
two listed here. We have not gone
above two. So while this list goes up,
that stays even. People are used to
talking about zero population growth.
This is zero population growth in the
judiciary.

I understand that Speaker GINGRICH
and others felt there was some political
gain to shutting down the Federal Gov-
ernment about a year and a half ago.
The American people did not think
there was, but for some reason they
did. It appears to me what they are
trying to do is shut down the Federal
courts. This is an unprecedented, un-
precedented situation.

In the 102d Congress we had a Repub-
lican President and a Democratic-con-
trolled Senate. We confirmed 124
judges.

In the 103d Congress we confirmed
129.

Even in the last Congress 75.
Now we confirmed 2 with 99 vacan-

cies.
Chief Justice Rehnquist says:
The number of judicial vacancies can have

a profound impact on a court’s ability to
manage its caseload effectively.

He says:
It’s hoped that the administration and

Congress will continue to recognize that fill-
ing judicial vacancies is crucial to the fair
and effective administration of justice.

That is what it comes to.
The American taxpayers, Repub-

licans and Democrats alike, pay taxes
to have their courts run. The courts do
not run if the vacancies are there. You
do not have criminal cases handled the
way they should. People are forced to
plea bargain because they cannot get
through. You do not have civil cases
that you may want to hear if you are a
litigant; you have a case you want
heard, you cannot have it heard. This
is wrong.

I was in another State the other day,
Monday, and somebody was telling me
how they have to go out and hire pri-
vate judges to hear their cases. Now,
these are people who are already pay-
ing the taxes. They are already paying

for courts that are sitting there. But
there are no judges to hear the cases.
The vacancies cannot be filled so they
go out and hire private judges.

I mean, this is sort of like saying I
will pay my taxes to have a police offi-
cer and a police department, and I paid
for it. The money is there. We pay the
money for the police department and
the police officers, but some person in
the community says, ‘‘Well, we’re not
going to hire any police officers. We’re
not going to have anybody there. So
even though you paid your taxes for
that, if you want your property pro-
tected, you have got to go out and hire
a private police officer.’’ Well, we are
doing the same thing with the judges.

Mr. President, I think this is an out-
rageous situation. Let us see what we
have here.

In 1980, we did nine appeals courts—
these were Presidential election years
during the second Senate session, Pres-
idential election years, and we did 9 ap-
peals court judges and 55 district court
judges. All the way down through here
you can see many times with Repub-
lican Presidents and a Democratic Con-
gress we cooperated.

Nothing has happened here.
Mr. SARBANES. Would the Senator

yield on that point?
Mr. LEAHY. Of course I will.
Mr. SARBANES. I think the chart

the Senator has just put up is a very
dramatic chart in demonstrating what
has happened here. As I understand it,
this chart shows the number of judges
confirmed during a second Senate ses-
sion in Presidential election years. We
all know that what happens in a Presi-
dential election year is that there is a
slowdown because the party that does
not have the White House thinks it
may get the White House and then it
will be able to effect the appointment
of judges.

I ask the Senator from Vermont, as I
understand his chart, this shows that
in 1996, last year, with a Democratic
President and a Republican-controlled
Senate, there was this incredible slow-
down in the number of judges con-
firmed, which has continued into 1997.

But in 1996, no court of appeals
judges were confirmed and only 17 dis-
trict judges. Is that correct?

Mr. LEAHY. The Senator is not only
correct, but I would ask him to con-
trast that with the last year of the
Bush administration with a Demo-
cratic-controlled Senate and the dif-
ference in the cooperation of the
Democrats with a Republican Presi-
dent than they show the Republicans
with a Democratic President.

Mr. SARBANES. The able Senator
from Vermont is very perceptive be-
cause he anticipated the next point I
want to go to, which is to contrast
what happened last year with what
happened in the last year of the Bush
Presidency, 1992, an election year.

The Senate majority was then in
Democratic hands, and yet we con-
firmed 11 judges for the court of ap-
peals nominated—nominated—by
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President Bush and 55 judges for the
district court nominated by President
Bush, for a total of 66 judges.

Last year, a comparable situation,
except it was reversed. We had a Demo-
cratic President making the nomina-
tions; the Republicans controlled the
Senate; 17 judges, a total of 17 judges.
No court of appeals judges, 17 district
judges compared with 66 judges in the
last year of President Bush’s term.

In fact, the last year of President
Reagan’s term, again with a Demo-
cratic Senate, we confirmed 7 court of
appeals judges and 35 district court
judges.

Mr. LEAHY. We actually did better
with district court judges with the
Democrats in charge than President
Reagan did at the end of his first term
with the Republicans in charge.

Mr. SARBANES. In 1984. The Senator
is absolutely correct.

Mr. President, this is an extraor-
dinary slowdown in the confirmation of
judges. Then, of course, what happens
is none—only two have been confirmed
this year thus far.

So in the last virtually year and a
half, 19 judges.

I just submit to you this game ought
to stop. We ought not to be playing
with the Federal courts in this way. If
people have a legitimate objection to a
particular nominee, they ought to
voice that objection and vote against
them and try to persuade their col-
leagues to vote against them. But this
is crippling the courts. The Chief Jus-
tice of the United States has been driv-
en to the unusual posture of register-
ing his complaint about it.

I am frank to say to you, I think that
Members of this body, Democrats and
Republicans alike, have a responsibil-
ity to ensure that the Federal court
system can work in a reasonable fash-
ion. It is not going to work in a reason-
able fashion if you slow up the con-
firmation of judges to this extent.

It has not been done before. I mean,
this breaks with all previous patterns
and previous precedents. I just submit
that we are not going to maintain pub-
lic confidence in the judicial system,
and we ought not to politicize the judi-
cial process the way it is being done.

So I want to commend strongly the
senior Senator from Vermont, the
ranking member of the Judiciary Com-
mittee, for bringing this issue once
again to our attention. It is beginning
to cripple the Federal courts. There is
no question about it.

As my colleague from California
pointed out, it is terribly unfair to
some very able and dedicated people
who have been nominated and then
their life simply placed on hold in
terms of their normal activities. It is a
marked departure from any sense of
comity that has heretofore prevailed in
this body and a marked departure from
the respect that has traditionally been
shown to the Federal court system.

I very much hope that we can begin
to address this situation, begin to hold
hearings, report the people out, con-

firm them when they come before the
Senate. I thank the Senator from Ver-
mont for his forceful leadership on this
issue.

Mr. LEAHY. I thank my friend and
colleague from Maryland and my friend
and colleague from California for their
statements.

I ask the Chair how much time re-
mains.

The PRESIDING OFFICER. The Sen-
ator from Vermont has approximately
9 minutes and 50 seconds remaining.

Mrs. FEINSTEIN. Mr. President, I
rise to join my colleagues in decrying
the stranglehold that has been placed
on Federal judicial nominations by the
Senate, including the Judiciary Com-
mittee, of which I am a member.

The numbers bear repeating, because
they are simply appalling. Last year,
the Republican Senate confirmed an
abysmally low number of judges—only
17. And none of these was for the courts
of appeals.

Compare this to when the roles were
reversed in 1992, the year a Republican
President was running for reelection
and the Democrats controlled the Sen-
ate. That year, the Democratic Senate
confirmed 66 Federal judges, including
11 court of appeals judges.

It was thought that, after the elec-
tion was over, the Senate would return
to the normal course of fulfilling its
constitutionally-mandated role in the
judicial nomination process.

Unfortunately, however, that has not
proven to be the case. It is now mid-
way through May, and the Senate has
confirmed just two Federal judges. The
Judiciary Committee has only held two
nominations hearings.

California has been especially hard-
hit by this slowdown on Federal judges.
More than one-fourth of the judges
whose nominations are languishing in
the Senate are from California—7 out
of 26.

Five of these seven judges were nomi-
nated in the last Congress. Let me tell
you a little bit about each of them, to
put some faces on the nominees whose
lives have been disrupted by the Sen-
ate’s extended failure to act on their
nominations:

Richard Paez is already a respected
Federal judge on the district court in
Los Angeles. He was nominated by the
President to the Ninth Circuit Court of
Appeals on January 25, 1996. The Judi-
ciary Committee gave him a hearing
on July 31, 1996. However, the commit-
tee has never taken any further action
on his nomination.

Tomorrow, Christina Snyder will
have been before the Committee for 1
full year, as she was first nominated by
the President to Federal district court
in Los Angeles on May 15, 1996. Ms.
Snyder is a graduate of one of the top
law schools in the country, Stanford
Law School, for which she has since
gone on to serve on the board of visi-
tors. She is a member of the pres-
tigious American Law Institute, and
her nomination has received bipartisan
support, including endorsements from

the Republican mayor of Los Angeles,
Richard Riordan, and the Republican
Sheriff of Los Angeles County, Sher-
man Block. I am not aware of one whit
of substantive opposition to her nomi-
nation.

And yet, Ms. Snyder has been unable
to get even a hearing before the Judici-
ary Committee. Already this year, the
committee has held hearings on the
nominations of four men who were
nominated after Ms. Snyder, including
one who was only nominated for the
first time this year, in 1997. I am opti-
mistic that the chairman of the Judici-
ary Committee will agree to place Ms.
Snyder on the agenda for the commit-
tee’s next nomination hearing, and
again urge him to do so.

Margaret Morrow actually was favor-
ably reported by the committee last
year, unanimously, but her nomination
died on the floor. She was nominated
over a year ago, on May 9, 1996. Morrow
is a graduate of Harvard Law School,
was the first woman president of the
State Bar of California, and has re-
ceived numerous awards for her work
as a lawyer and her commitment to
public service.

The committee held a second hearing
on her nomination this year. But while
the three men who were heard along
with her have all been favorably re-
ported out of the committee, she has
not even been brought up for a vote.
Her nomination has been slowed while
members of the committee from the
other side of the aisle pose round after
round of follow-up questions to her, in-
cluding asking for her view on some of
the most controversial issues that have
been considered by Californians on the
ballot over the last 10 years. This level
of scrutiny previously has been re-
served for Supreme Court nominees,
who shape constitutional interpreta-
tion, rather than merely following
precedent a district court judge does.
In my time on the committee, I have
never seen this level of scrutiny ap-
plied to a male district court nominee.

Jeffrey Miller is a superior court
judge in San Diego, who was appointed
to that post by Republican Governor
Deukmejian. An accomplished jurist
and a veteran of the State attorney
general’s office, he has been com-
plimented by numerous fellow judges.
First nominated last July, his nomina-
tion is now on the floor of the Senate.
I hope that the majority leader will
call up his nomination for action by
the Senate.

William Fletcher’s nomination to the
Ninth Circuit Court of Appeals has
been languishing for more than 2 years,
having first been made on April 25,
1995. Fletcher is a professor at the
Boalt Hall School of Law at the Uni-
versity of California at Berkeley,
where he has won the Distinguished
Teacher Award. He is a magna cum
laude graduate of Harvard; he earned
his law degree from Yale Law School;
he is a Navy veteran, a Rhodes Scholar,
and a former clerk on the U.S. Su-
preme Court. He was favorably re-
ported by the committee almost a year
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ago, on May 16, 1996. However, the com-
mittee has taken no action on his nom-
ination this year.

This outstanding group of holdover
nominees from the last Congress has
been joined this year by two more
nominees, Anthony Ishii and Lynn
Lasry, who have been nominated to the
Federal district courts for the Eastern
District and Southern District of Cali-
fornia, respectively.

Mr. President, the time has come to
act on these nominations. I’m not ask-
ing for a rubber stamp; let’s hold hear-
ings on those nominees who haven’t
had them, and vote on all of them, up
or down, yes or no.

California needs these judges. The
chief judge of the ninth circuit, Procter
Hug, Jr., has said,

our federal courts here in the 9th Circuit,
and particularly our court of appeals, are
facing a vacancy crisis of serious propor-
tions. We simply do not have enough active
district and appellate judges to hear and de-
cide cases in a prompt and timely manner.

While filings in the Ninth Circuit
Court of Appeals have increased by
over 60 percent since 1985, the court
currently has 8 vacancies, more than
any other circuit in the Nation.

In the last 5 years, case filings in the
Eastern District of California have
skyrocketed by 49.7 percent.

In the Southern District of Califor-
nia, case filings have increased by 94.7
percent since 1991—a pace that more
than triples the national rate of in-
crease of 27.5 percent.

In an editorial last month, the Los
Angeles Times put it well:

[The Margaret Morrow] case is only one of
many in a deplorable situation that has gone
on far too long. Justice is not served by an
empty bench. Nor is society. Whichever
party holds the Congress and the White
House, gamesmanship over judicial appoint-
ments produces no winners. It only leaves a
void . . .

[The Senate’s] record of delay, attempts to
kill funding for some appellate seats and its
harassment of Morrow and other qualified
nominees reveals a deeply troubling par-
tisanship.

Last we looked, the U.S. Constitu-
tion grants the President the power to
nominate and directs the Senate to
‘‘advise and consent,’’ not stonewall.
The 26 nominations now pending would
be a good place to start.

I urge my colleagues, let’s end the
gridlock on judges. Let’s not hold the
third branch of government hostage to
partisan politics.

Mr. KENNEDY. Mr. President, the
Federal courts today suffer from far
too many unfilled judgeships. There
are at least 99 vacancies for judges in
the appeals courts and district courts.
Twenty-four of these vacancies—in the
appellate courts and in the trial
courts—are judicial emergencies ac-
cording to the definition of the Judi-
cial Conference of the United States.
That is, the positions have been vacant
for at least 18 months.

As a result, caseloads are backlogged
throughout the country, and the vic-
tims of this situation are the American

people. Justice delayed is justice de-
nied. Thousands of Americans with le-
gitimate grievances cannot get their
day in court, because there are few
Federal judges to hear their cases. Citi-
zens must wait excessive lengths of
time to resolve disputes, answer con-
stitutional questions, and obtain jus-
tice.

We need strong courts to combat
crime, to put criminals behind bars and
make sure they serve their time. We
need strong courts to protect families,
jobs, and businesses. Where else can
Americans go when they are treated
unfairly on the job or when their small
businesses are run over by larger cor-
porations?

Just this week, I received a letter
from a lawyer in San Diego who is con-
cerned that the Federal court serving
the city has had two vacancies unfilled
for over 2 years.

He writes,
Our federal court in San Diego is at the

breaking point. For more than two years,
the Court has valiantly struggled with a bur-
geoning case load and managed barely to
keep its head above water by dedicated and
innovative work on the part of our senior
and active judges and our magistrate judges.
But the system has been stretched as far as
it can go. It desperately needs its two judges.

In fact, President Clinton has sub-
mitted two qualified nominees to fill
these vacancies, but the Senate has yet
to take action on them. Jeffrey Miller
was nominated last July. In March, he
finally had a hearing and was approved
unanimously by the Judiciary Commit-
tee in April. But his nomination has
been languishing ever since, waiting
for the Senate to act. The Republican
leadership won’t let the nomination
come up for a vote.

The problems in San Diego are being
repeated in communities throughout
the United States, and a major cause is
the intentional stall by Congress in
processing new judges.

So far this year, the Republican-con-
trolled Senate has approved only two
judicial nominees. Three more have
been approved by the Judiciary Com-
mittee, but the Republican leadership
has made no effort to put them before
the Senate for confirmation.

Last year, in the Republican-con-
trolled Senate, only 17 district court
judges were approved, and no appeals
court judges were approved—none—
zero.

Since 1980, the Senate confirmed an
average of 51 judges per year. When
measured against this standard of per-
formance, today’s Republican Senate
gets a failing grade.

Republicans shut down the Federal
Government in 1995 and were rightly
criticized for that unwise action. They
say they will never do it again, and are
even trying to pass a law that would
put the Government on automatic pilot
if a budget agreement is not reached.
But at the same time, behind the
scenes, there is a Republican scheme to
shut down our Nation’s courts.

The issue is far more than a numbers
game. What we are witnessing today is

a direct assault on the President’s con-
stitutional power to nominate and ap-
point judges.

Our Republican friends claim they
want to move ahead on nominees. They
say the current stall on judicial nomi-
nations is not an effort to force Presi-
dent Clinton to apply Republican lit-
mus tests to nominees. We hear that
the unwise plans proposed by Senator
GRAMM of Texas and Senator GORTON of
Washington were defeated in the Re-
publican caucus 2 weeks ago.

But the facts speak for themselves.
Republicans have shut down the courts
and the American people are suffering
the consequences.

Republicans say they want to make
sure that no activist judges are ap-
pointed to the courts. They’ve also
begun to attack sitting judges. Judge
Martha Daughtry of Tennessee is a
case in point. She was nominated by
President Clinton to the Sixth Circuit
Court of Appeals and confirmed by the
Senate in 1993 with broad bipartisan
support.

Later, a prominent State judge in her
circuit was convicted of Federal civil
rights offenses involving sexual as-
saults on court employees, job appli-
cants, and female attorneys. A three-
judge panel of the sixth circuit af-
firmed the conviction. But the en banc
court, dominated by Reagan and Bush
appointees overturned it. They ruled
that the U.S. Constitution does not
give Congress the power to protect
women from sexual assaults by State
officials.

Judge Daughtry dissented. She said
that the right of citizens to be free
from physical harm by public officials
who abuse their authority has been
recognized ‘‘since the sealing of the
Magna Carta.’’

But Presidential candidate Bob Dole
attacked Judge Daughtry and placed
her in his ‘‘Hall of Shame.’’ He cited
her as an example of the liberal activ-
ist judges that President Clinton ap-
pointed to the bench.

Judge Daughtry had the last laugh.
Two months ago, the Justices of the
U.S. Supreme Court not only reversed
the sixth circuit decision, they re-
versed it unanimously, and cited Judge
Daughtry’s dissent in their opinion.

Another case in point is Margaret
Morrow, whose nomination is pending
in the Judiciary Committee. There
should be no doubt about her com-
petence and judicial temperament. Her
nomination received the American Bar
Association’s highest rating. She has
numerous endorsements from her peers
in California—both Democrats and Re-
publicans. She is a corporate lawyer,
hardly an activist by anyone’s defini-
tion. She was the first woman presi-
dent of the State Bar of California. She
is a past president of the Los Angeles
County Bar Association. She has re-
ceived numerous awards from the Los
Angeles Bar Association, the California
Judicial Council, and other legal asso-
ciations. In 1994, she was listed as one
of the top 20 lawyers in Los Angeles in
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California Law Business. The Los An-
geles Business Journal named her one
of the top 100 business lawyers in Los
Angeles in 1995 and 1996.

Probably the greatest test of her
temperament for the job is the manner
in which she has responded to the Sen-
ate Judiciary Committee. Despite the
fact that she was held over for a second
hearing in the committee and the
many questions addressed to her, she
has responded thoroughly, profes-
sionally, efficiently, and appropriately
to each one. That is exactly what we
want in a Federal judge.

An extremely well-qualified woman
is being held up arbitrarily. There is no
justification whatsoever for this unfair
delay.

I hope that our Republican friends
will reconsider their stall on judicial
nominations. The rule of law in Amer-
ica depends on a healthy judiciary.

And if the Republican majority in
the Senate does not move ahead to re-
spond to the crisis in the courts, I hope
that President Clinton will consider
the only alternative he has left. In
their wisdom, the Founding Fathers
gave the President a useful additional
power, the power of recess appoint-
ments. If the log jam doesn’t break
soon—very soon, the President should
start using that power. The Memorial
Day recess offers the next opportunity
to make recess appointments, and the
President should not hesitate to use it.

Mr. LEAHY. Mr. President, I ask
unanimous consent a letter from the
National Women’s Law Center be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL WOMEN’S LAW CENTER,
Washington, DC, May 14, 1997.

Hon. ORRIN G. HATCH,
Senate Russell Office Building,
Washington, DC.

DEAR SENATOR HATCH: We are writing to
express our grave concerns regarding the
process being followed with respect to the
nomination of Margaret Morrow to the dis-
trict court in the Central District of Califor-
nia. Her original nomination was made one
year ago. Yet, her nomination has not been
moved through the process.

Ample information has been presented re-
garding her qualifications. She is a magna
cum laude graduate of Bryn Mawr College
and a cum laude graduate of Harvard Law
School. She has a 23-year career in private
practice with an emphasis in complicated
commercial and corporate litigation with ex-
tensive experience in federal courts. She has
received a long list of awards and recogni-
tion as a top lawyer in her field, her commu-
nity and her state. She is a leader and path
blazer among women lawyers, as the second
woman President of 25,000 member Los Ange-
les Bar Association and the first woman
President of the largest mandatory bar asso-
ciation in the country, the 150,000 member
State Bar of California. She has consistently
been a voice within the legal community for
women and for the disadvantaged. She has
received broad support from attorneys,
judges and community leaders.

You questioned four nominees on March 18,
1997. The other three, all men, have moved
forward toward a Senate vote. Margaret
Morrow has not.

No explanation has been provided which in
any way justifies this extraordinary and
harmful delay. Superb women lawyers should
not be given the message that we fear is
being sent by the handling of Margaret Mor-
row’s nomination—that no woman need
apply unless she is prepared to be singled out
for particularly harsh treatment.

We urge you to send her nomination to the
Senate floor immediately.

Sincerely,
NANCY DUFF CAMPBELL,

Co-President.
MARCIA D. GREENBERGER,

Co-President.

Mr. LEAHY. Mr. President, I note
that over the past 2 weeks I have twice
corrected a misstatement with respect
to the three nominations pending on
the Senate executive calendar. Twice,
Republicans have said that some un-
known Democrat had a hold on these
judicial nominations. This is not so.
Every single Democrat in the Senate is
ready to vote, and vote today, on all
the judicial nominees, the three judi-
cial nominees is all it is, that have
been voted out of committee so far.
Every Democrat on the Senate Judici-
ary Committee is prepared to vote at
the next Judiciary Committee meeting
on all the nominees that are pending
there. There is no, no Democrat with a
hold on any judicial nominee—I want
that very, very clear—neither in the
committee nor in the Senate. If we
have to have rollcall votes, we are glad
to do that. But we should have these
people come up.

We received Jeffrey Miller’s nomina-
tion in July 1996, last Congress. The
President renominated him on the first
day of this Congress for the same va-
cancy, a vacancy that has existed since
December 1994. We are in 1997 now. This
is one of the judicial emergency vacan-
cies we should have filled. He has the
support of both Senators. He finally
had a confirmation hearing 21⁄2 years,
almost, after the vacancy occurred. His
nomination was considered. It has been
reported to the Senate. We should vote
on it.

We first received Donald
Middlebrooks’ nomination in Septem-
ber of 1996, last year. He was not ac-
corded a hearing last Congress. This is
for a vacancy that has been there since
1992, 5 years ago. That is a judicial
emergency vacancy, and he has the
support of both Senators from his
State, one a Democrat, senior Senator,
Senator GRAHAM, one a Republican,
Senator MACK. This was reported by
the Judiciary Committee to the Senate
April 17.

Now, here is a vacancy that has ex-
isted for 5 years. We have a judge who
has gone through the Senate Judiciary
Committee, reported to the Senate,
supported by the two Senators from his
State, one a Democrat, one a Repub-
lican. For God’s sake, if we cannot vote
on it, what in Heaven’s name can we
vote on? This should be about as non-
controversial as voting to commend
the Fourth of July.

We first received Robert Pratt’s nom-
ination in August of 1996. We did not

get a hearing last Congress. The Presi-
dent renominated him on the first day
of this Congress for the same vacancy
in the district court for the southern
district of Iowa. He had a confirmation
hearing on March 18. He was supported
by the two Senators from Iowa, Sen-
ator HARKIN and Senator GRASSLEY,
and was reported to the Senate by the
Judiciary Committee on April 17.

Well, why can we not go forward with
him? You look at what we have, a dis-
tinguished woman who is being shunt-
ed aside by somebody who does not
have the guts to come forth on the
Senate floor and say why that Senator
is holding her up. We have distin-
guished other judges that have gone
through the confirmation process, sup-
ported by the two Senators, a Repub-
lican and a Democrat from their State,
they cannot come forward.

I take our advise-and-consent func-
tion very seriously, especially when it
comes to confirmation of Federal
judges who have a lifetime appoint-
ment. Our system of government with
coordinate branches and separation of
powers, that is our responsibility. I
voted to confirm some judges who
ended up rendering decisions which I
strongly disagreed. I voted for some
judges to move from one Federal court
to another, even though they had also
had decisions with which I disagreed. I
voted against some who turned out to
be better than I predicted. But we
voted on them.

If a judge decides a case incorrectly,
well, then you have appeal. I remember
when I used to prosecute cases, I re-
member somebody saying, as the juror
went out to defense counsel, ‘‘Well, let
justice be done,’’ and they said, ‘‘Well,
if that happens, we will appeal.’’ If you
lose a case, appeal it. If you think you
have bad law, have a legislative
change. In fact, the reason the founders
included the protection of lifetime ap-
pointments for Federal judges was to
insulate them from politics and politi-
cal influence.

Merrick Garland had an 18-month
wait for confirmation—a judge vir-
tually everybody in the country that
ruled on this, from the right to the
left, on the judicial selection, said he
was one of the most qualified persons
ever to be up for the U.S. Court of Ap-
peals for the District of Columbia. Mr.
President, 23 Members of this body, all
on the other side of the aisle, voted
against Merrick Garland for that
judgeship. Not one of them spoke
against the nominee. Not one of them
spoke against his impeccable creden-
tials. In fact, some who voted against
him praised his qualifications. They
say they voted against filling an
unneeded seat on the court of appeals,
in the face of a letter from Chief Judge
Silberman, who said they did need the
seat, and a statement from Senator
HATCH, who said it was needed.

In his concluding remarks, Senator
HATCH said, ‘‘Playing politics with
judges is unfair, and I am sick of it.’’ I
agree with the distinguished chairman
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of the Senate Judiciary Committee.
Let the Senate quit playing partisan
politics with judicial nominations. Let
us do our constitutionally mandated
job and proceed to confirm the judges
we need for the Federal system.

EXHIBIT 1

In 1987 I heard from Tom Jipping, a stu-
dent at the University of Buffalo Law
School. The faculty had imposed a speech
code that was more contemptuous of the
First Amendment than even most of the po-
litically correct gag rules proliferating on
campuses around the country.

‘‘Remarks,’’ said the code, ‘‘directed at an-
other’s race, sex, religion, national origin,
sexual preference’’ et al. would be severely
punished. There was no further definition of
‘‘remarks.’’ Also prohibited were ‘‘other re-
marks’’—not defined—‘‘based on prejudice
and group stereotype.’’ Any prejudice?

Unique to this law school code—unani-
mously passed by the administration and
faculty—was a provision that the adminis-
tration would provide the rap sheets of any
guilty student to the character and fitness
committees of any bar association to which
the pariah might apply.

Tom Jipping, though vilified by a promi-
nent faculty member and other speech po-
lice, fought the code, sending news of it to
the outside world. (I wrote about it in The
Post, and William Bennett spoke about it.)
Eventually, after Jipping was graduated,
this embarrassment to the law school faded
away.

Jipping is now in Washington, where he di-
rects the Judicial Selection Monitoring
Project, an offspring of the Free Congress
Foundation.

In his official role, Jipping sent a letter to
all 100 senators, demanding they act to purge
those ‘‘activist’’ federal judges who do not
agree with Jipping’s interpretations of the
Constitution. On Feb. 4 a follow-up letter
went to Sen Partick Leahy (D-Vt.).

In the letter, Jipping reminded Leahy that
the senator had previously received ‘‘a letter
from the largest coalition in history to op-
pose judicial activism. . . . Please find en-
closed an opportunity to express your posi-
tion on this critical issue.’’

He then quoted a resounding call for
purges by Orrin Hatch, chairman of the Sen-
ate Judiciary Committee: ‘‘Those nominees
who are or would be judicial activists should
not be nominated by the President or con-
firmed by the Senate, and I will do my best
to see to it that they are not.’’

Jipping went on to warn Sen. Leahy that if
he did not sign the ‘‘Hatch Pledge’’—which
Sen. Hatch will not sign because he doesn’t
sign pledges—the forces of judicial correct-
ness will be unleashed. They will let Leahy’s
perfidy be known ‘‘to the more than 260 na-
tional and state organizations and dozens of
talk show hosts in our growing coalition.’’
The talk show hosts can surely be depended
on the assess Leahy’s character and fitness.

Leahy must have enjoyed writing his an-
swer to Jipping: ‘‘I do not take pledges de-
manded by special interest groups on either
the right or the left. Nor do I appreciate
your thinly veiled threat that you will em-
ploy talk show hosts and national organiza-
tions to pressure me into making such a
pledge.

‘‘These tactics to force others to adopt
your narrow view of political correctness are
wrong, and reminiscent of a dark period from
our history.’’

The ever-vigilant Judicial Selection Mon-
itoring Project should alert the dozens of
talk show hosts that a relentless judicial ac-
tivist, Chief Justice William Rehnquist, in-
sists that ‘‘the idea of an independent judici-

ary, with authority to finally interpret a
written constitution . . . is one of the crown
jewels of our system of government.’’ Then
there was a Founder, Alexander Hamilton,
who wrote in the Federalist Papers that ‘‘the
complete independence of the courts of jus-
tice is peculiarly essential’’ because the duty
of the courts ‘‘must be to declare void all
acts contrary to the manifest tenor of the
Constitution. Without this, all the reserva-
tions of particular rights or privileges would
amount to nothing.’’

Copies of the Federalist Papers might well
be distributed to members of the Senate,
particularly those hunting ‘‘judicial activ-
ists’’ and demanding their impeachment.

When Gerald Ford (R–Mich.) was in the
House, he anticipated the current jihad with
a rousing speech calling for the impeach-
ment of Justice William O. Douglas. Ford,
not a noted constitutional scholar, said that
‘‘an impeachable offense is whatever a ma-
jority of the House of Representatives con-
siders it to be at a given moment in his-
tory.’’

That was spoken like the stunningly
overbroad University of Buffalo Law School
speech code. Majority Whip Rep. Tom DeLay
(R–Tex.), a leader of the judge-baiters, re-
cently quoted Ford’s definition of impeach-
ment approvingly in a letter to the New
York Times.

It is a wonder that the Constitution, how-
ever battered from time to time, survives the
U.S. Congress.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. I ask unanimous
consent I be able to speak for 10 min-
utes as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HUTCHISON. Mr. President, I
rise today to talk about Amtrak. I re-
alize we have gone now from judges and
we are going into other types of debate,
but I want to introduce the Amtrak re-
authorization and reform bill.

(The remarks of Mrs. Hutchison per-
taining to the introduction of S. 738 are
located in today’s RECORD under
‘‘Statements on Introduced Bills and
Joint Resolutions.’’)
f

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Tuesday,
May 13, 1997, the Federal debt stood at
$5,337,494,540,137.51. (Five trillion, three
hundred thirty-seven billion, four hun-
dred ninety-four million, five hundred
forty thousand, one hundred thirty-
seven dollars and fifty-one cents)

One year ago, May 13, 1996, the Fed-
eral debt stood at $5,094,151,000,000.
(Five trillion, ninety-four billion, one
hundred fifty-one million)

Five years ago, May 13, 1992, the Fed-
eral debt stood at $3,889,146,000,000.
(Three trillion, eight hundred eighty-
nine billion, one hundred forty-six mil-
lion)

Ten years ago, May 13, 1987, the Fed-
eral debt stood at $2,272,432,000,000.
(Two trillion, two hundred seventy-two
billion, four hundred thirty-two mil-
lion)

Fifteen years ago, May 13, 1982, the
Federal debt stood at $1,061,721,000,000
(One trillion, sixty-one billion, seven

hundred twenty-one million) which re-
flects a debt increase of more than $4
trillion—$4,275,773,540,137.51 (Four tril-
lion, two hundred seventy-five billion,
seven hundred seventy-three million,
five hundred forty thousand, one hun-
dred thirty-seven dollars and fifty-one
cents) during the past 15 years.

Mr. BENNETT addressed the Chair.
The PRESIDING OFFICER (Mr.

GREGG). The Senator from Utah is rec-
ognized.
f

EXTENSION OF MORNING
BUSINESS

Mr. BENNETT. Mr. President, I ask
unanimous consent that the time for
morning business be extended by 10
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. Mr. President, I ask
that I be allowed to speak for up to 10
minutes as if in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

NOMINATION OF LT. GEN. GEORGE
T. BABBITT, JR.

Mr. BENNETT. Mr. President, I rise
today to discuss the nomination that is
before the Senate of Lt. Gen. George T.
Babbitt, Jr. to be promoted and receive
an additional star to become general in
the U.S. Air Force.

When this nomination came to the
Senate at an earlier time several
months ago, I notified the majority
leader that I would like to be informed
prior to its coming to a vote. In Senate
parlance, that is called putting a hold
on this nomination. It was never my
intention to hold up General Babbitt
from receiving his additional star. But
it was my intention to focus seriously
on the policy of the Air Force which
General Babbitt will be called upon to
implement. Accordingly, I told the ma-
jority leader that I do not want this
nomination to go forward until we
have had an opportunity to discuss
that policy in some length. The major-
ity leader responded appropriately to
my request, and we have had a series of
events that I think satisfy my require-
ment for full discussion. I would like to
outline those for the Senate today be-
fore I make it clear that I will have no
further objection to proceeding with
the nomination of General Babbitt. I
speak entirely for myself. There are a
number of other Senators who have
also put holds on this nomination.
What they will do with their holds is
something that they will, of course,
speak to on their own. I am speaking
entirely, as I say, for myself on this
matter.

I have been criticized by some Mem-
bers of this body for putting a hold on
a nomination for a member of the uni-
formed services, and was told, ‘‘No.
This should apply only to civilian per-
sonnel in the Department of Defense.
You are using the uniformed services
for a political purpose.’’
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Mr. President, if anyone has been

using the uniformed services for politi-
cal purposes and political gain it has
been the Department of Defense, not
the Senator from Utah. The Depart-
ment of Defense, under instructions
from the Base Realignment and Clo-
sure Commission—or BRCC—was told
to close two of its five air logistics cen-
ters. That would be the best result for
the uniformed services; in this case the
Air Force.

A Member of this body, the then sen-
ior Senator from Maine, Senator
Cohen, stood on this floor and berated
the Department of Defense for its fail-
ure to abide by BRCC recommenda-
tions. He said very clearly that the De-
partment of Defense was in violation of
the BRCC recommendation by their at-
tempts to keep two of those air logistic
centers operating under the guise of
privatization for competition. They in-
vented a new term of art. They call it
privatization in place. ‘‘We will pri-
vatize the facility right where it is,
which means we will not, as BRCC or-
dered us to, send the work that is cur-
rently going on in those facilities to
the other facilities that can handle the
work.’’ That was what BRCC intended.
That is what Senator Cohen attacked.
And, yet, that is the policy that Sec-
retary Cohen is now carrying out. That
is the policy that I protested when I
said that I do not want the nomination
of General Babbitt to go forward until
we can have a full airing of this issue.

I am happy to report to the Senate
that the full airing for which I called
has, indeed, taken place. We had a
hearing before the Armed Services
Committee, particularly before the
Readiness Subcommittee, chaired by
the Senator from Oklahoma [Mr.
INHOFE].

In addition, we had a hearing before
the Appropriations Committee, and in
those hearings we found that, accord-
ing to the General Accounting Office,
the GAO, that the Air Force proposal
for privatization in place will cost this
country an additional $500 to $700 mil-
lion—maybe even $800 million. At a
time of tight defense budgets, at a time
when we are talking about balancing
the budget, it seems perverse for the
Defense Department to say that we are
going to waste that much money.

The Air Force in those hearings said,
‘‘No. We will not waste that much
money.’’ But to the question of how
much money will you save with your
proposal of privatization in place, the
Air Force has been basically silent.
And their response has been over-
whelmingly ‘‘Trust us. We will not tell
you how much money we will save, but
trust us. We will save some, and the
General Accounting Office figure is
wrong.’’

‘‘How wrong?’’
‘‘Well, we do not know.’’
‘‘Why wrong?’’
‘‘Well, they don’t understand our

business.’’
Mr. President, the General Account-

ing Office is the arm of the Congress

created by law to be the fiscal watch-
dog of the executive branch. There can
be no better example of the value of
the General Accounting Office than
this one, as they have gone behind
the‘trust me facade created by the Air
Force and come up with numbers—low-
est level $500 million, highest level $800
million, with $700 million being the
guess about where it will finally come
out.

So, by virtue of the hold that I put on
General Babbitt’s nomination, we have
had those two hearings and have got-
ten that information into the public
and on the record for the Senate.

In addition to those hearings, in re-
sponse to my request to the majority
leader, the Secretary of the Air Force
last week met with me and two other
Senators, Senator NICKLES and Senator
INHOFE. And we had a full and frank
discussion about this issue. To be hon-
est with you, Mr. President, there was
not much encouragement to come out
of that discussion. Essentially, Sec-
retary Widnall said, ‘‘There is no prob-
lem. Therefore, we will not discuss
with you any solution.’’ She said to
me, ‘‘Please remove your hold on Gen-
eral Babbitt because it is having a cor-
rosive effect on the personnel of the
Air Force to have them continue with-
out a commander.’’ I said to her, and I
repeat here today, there is a corrosive
effect in this area certainly. But it is
not caused by the fact that there is no
confirmed commander. The corrosive
effect is being caused by the Air
Force’s callous disregard for the needs
of their personnel in the surviving air
logistics centers, and for their refusal
to abide by the BRCC process.

Following the meeting with Sec-
retary Widnall today, I had a meeting
again with Senator NICKLES, Senator
INHOFE, and with General Babbitt.
Where the Air Force said there was no
problem relating to overcapacity in the
air logistics centers, General Babbitt
acknowledged that there is a big prob-
lem, and pledged himself to do the best
he could to try to resolve it. He made
it very clear, as he appropriately
should, that he was not going to vio-
late Air Force policy; that, as a uni-
formed officer, he would carry out his
orders in this regard. And we would ex-
pect nothing less from him. But he did
acknowledge, as the Air Force has not,
to my satisfaction, that there is a seri-
ous problem of overcapacity, and that
it calls for serious management solu-
tions. And he pledged himself to pro-
vide those solutions to the degree he
could within the policy dictated by his
civilian superiors.

The Air Force has refused, as I have
indicated, to give us any numbers.
They have taken basically a trust me
stance on this issue. General Babbitt,
on the contrary, agreed, when I told
him that we would want to see num-
bers, that he would make numbers
available to the Congress. I said, ‘‘Gen-
eral, as you proceed down this program
of privatization in place, surely you are
going to get some financial informa-

tion that will tell you whether you are
or are not saving money.’’ And the fi-
nancial information out of the Air
Force should be available to us in Con-
gress to compare with the analysis of
the General Accounting Office. The Air
Force, as I have said, Mr. President,
has always refused to give us those
numbers in the past. General Babbitt
pledged that those numbers would be
made available to Congress.

I consider this a significant act of
good faith on the part of the general,
because, once we have those numbers
in front of us in the Congress, we can
appropriately deal with this issue. And,
if we find that the Air Force is correct,
and they are saving the taxpayers hun-
dreds of millions of dollars of privatiza-
tion in place, and the General Account-
ing Office is wrong, I will be the first to
come to the floor and congratulate the
Air Force, because certainly I, like
every other Senator, want to see to it
that we save the taxpayers’ money.
But, if we find that, once we have the
real numbers, the Air Force is wrong
and the General Accounting Office is
right, then I will be the first to come
to the floor and once again demand
that the Air Force try to solve this
problem more intelligently.

The Air Force told us essentially
there will be no change in policy re-
gardless of whatever Congress does, re-
gardless of your interpretation of the
BRCC rules, and regardless of Senator
Cohen’s analysis, Secretary Cohen will
insist that there be no change.

Mr. President, I ask unanimous con-
sent that I be allowed to continue for
another 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. General Babbitt
agreed that he would do whatever he
could within the constraints of the pol-
icy laid down by the Air Force to give
us intelligent management of this
problem. That is the first sign of co-
operation that I have seen out of this
administration since this issue first
arose.

So, Mr. President, because General
Babbitt has made it clear, now that we
have had our hearings in the Armed
Services Committee, we have had our
hearings in the Appropriations Com-
mittee, we have had our meeting with
the Secretary of the Air Force, and we
have had our meeting with him, that
he will do what he can to address the
issue within the constraints placed
upon him by his civilian superiors to
try to solve the problem, I am an-
nouncing my willingness to no longer
insist that his nomination be held up.
The purposes for which I made that in-
sistence in the first place have been
fulfilled. I will allow him to go forward
to his additional star and his com-
mand, and I look forward to staying in
touch with him in the spirit of the
pledges he made to me and the other
Senators this morning to see that this
issue is properly resolved once and for
all in the long term.

In sum, Mr. President, I am in no
way backing down from my conviction
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that this administration is shamelessly
playing politics on this issue and has
involved the uniformed services in a
way that is totally inappropriate. I do
not wish to be accused of doing the
same thing in response because my de-
sire is to solve the problem. I am hop-
ing the administration will address it
in the same spirit.

Mr. President, I ask unanimous con-
sent that following my remarks the ad-
ditional views of Senator WILLIAM S.
COHEN on S. 1673 be printed in the
RECORD.

There being no objection, the re-
marks were ordered to be printed in
the RECORD, as follows:

[Excerpt From a Senate Report]
ADDITIONAL VIEWS OF SENATOR WILLIAM S.

COHEN ON S. 1673
The FY97 National Defense Authorization

Senate Armed Services Committee report in-
cludes a provision that changes the alloca-
tion of maintenance workloads between the
public depots and the private sector from a
60/40 to a 50/50 split. Like most compromises,
it will probably not satisfy everyone with an
interest in this issue. I do not believe that
the depot maintenance issue should be ad-
dressed this year as a result of the inability
of the Department of Defense (DOD) to ar-
ticulate its depot policy and its failure to
adequately answer depot-related questions
Congress requested in last year’s National
Defense Authorization Act. It appears that
DOD is not interested in providing Congress
with the data it needs to make an informed
decision.

There is a need to reform how the Penta-
gon operates. Finding more efficient ways to
support our war-fighters could result in bil-
lions of dollars in savings that can be trans-
ferred to support the modernization of our
forces. DOD has proposed three methods of
savings to fund modernization—procurement
reform, base closings, and privatization. I am
highly skeptical about significant savings
accruing from any of these. The Congress has
given DOD three revolutionary procurement
reform acts in the last two years which could
generate savings but I am fearful these may
fail to achieve the desired effects due to
management inertia. Likewise, the savings
from BRAC may prove illusionary if the Ad-
ministration continues to come up with pro-
posals which are designed not for cost sav-
ings but to avoid the pain doled out in BRAC
to politically important communities.

With regard to privatization, I believe the
Pentagon has a misplaced sense of priorities.
In the private sector, which DOD claims to
emulate, organizations most frequently con-
tract out for building management, fleet
management, and information technology to
better focus on their ‘‘core competencies’’.
DOD has decided to turn this on its head by
first outsourcing core competencies—for ex-
ample, maintaining advanced weapon sys-
tems—while keeping most commercial busi-
ness processes in-house.

If we are truly going to maximize the bene-
fits of the commercial marketplace, I believe
we should instead focus on those areas where
the private sector has chosen to outsource,
such as data processing, accounting, audit,
transportation, and inventory. But the Pen-
tagon wants to continue to operate its own
data processing centers, develop its own soft-
ware for financial systems when it can buy
them off-the-shelf, like most private compa-
nies do, and manage its own inventory so the
taxpayer ends up spending $36 billion more
on goods that DOD does not need. And yet,
the Pentagon wants to move quickly to pri-
vatize depots that were slated for closure by

BRAC and further contribute to the excess
capacity problem at public depots that have
served our country so well since 1799.

On the point of privatizing closing facili-
ties, there also seems to be a misunderstand-
ing about the intent of the BRAC and the
closure of the Air Logistics Centers at Kelly
AFB and McClellan AFB. First, let there be
no misunderstanding about the fact that the
BRAC decisions were made under the as-
sumption that 60 percent of the workload
would go to public depots. The need to
change this ratio to accommodate the Ad-
ministration’s plans to shift work to Kelly
and McClellan illustrates that what we are
doing in this bill is a clear circumvention of
the BRAC process. To change the 60/40 cri-
teria as the Armed Service Committee has
agreed to will deteriorate critical
warfighting capabilities, impede investment
in the public domain, and most likely re-
quire further closures beyond what has been
accomplished in BRAC.

The BRAC did not recommend or authorize
‘‘privatization-in-place’’ at Kelly or McClel-
lan. Indeed for those facilities where the
BRAC thought there was a unique capability
that could lend itself to privatization-in-
place (such as those at the Naval Air Warfare
Center in Indianapolis or the Naval Surface
Warfare Center in Louisville), a rec-
ommendation was made to that effect. The
BRAC made no such identification or rec-
ommendation for facilities at the Kelly or
McClellan Air Logistics Centers. Perhaps, it
can be argued that the BRAC made a mis-
take and that it did not adequately recognize
the unique potential of these two facilities. I
would then argue that the BRAC did not ade-
quately recognize the unique capabilities of
Loring AFB in Presque Isle, Maine and I am
sure some of my colleagues could argue the
same for facilities in their states. The fact of
the matter is that the BRAC made a rec-
ommendation and the Congress and the Ad-
ministration accepted that recommendation
with all of its consequences for national se-
curity and the economic impact on these
communities.

Because of the implications of any change
to 60/40 on excess capacity and concerns over
DOD’s direction on the privatization of de-
fense depots, Congress asked the DOD to pre-
pare a depot policy report. If Congress agreed
with this policy, it would repeal the 60/40
rule. DOD ignored their deadline and sent up
a policy just four weeks ago. The report did
not meet the requirements that were out-
lined in last year’s National Defense Author-
ization Act and was rejected by the Senate
Armed Services Committee.

The Department of Defense’s depot policy
report was non-responsive and it was clear
from DOD’s April 17th testimony before the
Senate Armed Services Readiness Sub-
committee that DOD’s policy was not well
developed or supported. DOD’s definition of
core capability is so general that it is vir-
tually meaningless. The report did not ad-
dress how new weapons systems would be in-
troduced in depots, or how public depots
would be kept cost-efficient. There was a
complete lack of detailed statistical data
supporting the Pentagon’s policy decisions
and no data on past depot maintenance per-
formance in which to support privatization
decisions. In addition, there were neither
plans to assure effective competition in a
market where 76 percent of contracts are
now let on a sole-source basis, nor a risk as-
sessment on how plans for privatization-in-
place would affect existing excess capacity
and overall maintenance costs.

With the move to 50/50, the Senate Armed
Services Committee is now saying DOD does
not have a depot policy and Congress does
not have the data to adequately develop its
own policy, but we are going to repeal 60/40

anyway because it meets the short-sighted
political agenda of the day. By repealing 60/
40 at this time, we are rewarding DOD for
not adequately responding to a congression-
ally mandated requirement. DOD’s policy
and the repeal of 60/40 were inextricably
linked. to reject DOD’s policy as the Armed
Services Committee has done, is to reject
DOD’s call for a repeal of 60/40.

I do not believe we should give DOD any
more flexibility in this area until DOD estab-
lishes a coherent policy on depot mainte-
nance. It was apparent that this position was
not universally accepted by my colleague on
the Senate Armed Services Committee.
When a compromise was offered to change
the mix to 50/50, I reluctantly accepted it as
I felt this was the best way to continue to
maintain our nation’s investment in the
unique capabilities the public depots provide
our armed forces in war and peace.

The committee report does provide some
direction to require DOD to develop a ration-
al depot policy. The final Committee agree-
ment again asks DOD to report in detail on
the provisions where it has failed to ade-
quately respond. The committee directs DOD
to provide answers to crucial questions need-
ed by Congress in order to support an in-
formed decision about maintaining a core lo-
gistics capability in the public sector. Some
of the questions include:

What workloads should be ‘‘core’’ in each
service?

What procedures will be used to conduct
public-private and public-public competi-
tions?

What is DOD’s maintenance plan for new
weapon system?

What level of organic work is necessary to
provide efficient capacity utilization of the
public depots that remain?

How does DOD plan to improve the produc-
tivity of the remaining public depots?

What are the estimated savings that will
result from increased privatization?

This last question is crucial as DOD is pro-
claiming savings from consolidating depots,
but then plans to keep more excess capacity
with its policy of privatization-in-place.
While DOD risks future modernization on
savings supposedly generated by privatiza-
tion of depot maintenance, these savings are
unproven. DOD’s estimated savings of 20–30%
from depot privatization rely on past studies
of the privatization of commercial type func-
tions in the government where there is sig-
nificant competition for contacts. This is in
stark contrast to the marketplace for depot
maintenance activities. In fact, the General
Accounting Office found the Air Force is im-
plementing a privatization plan at facilities
at the Newark AFB that will most likely in-
crease maintenance costs and not save the
taxpayer any money as promised.

I would have preferred to delay any deci-
sion on depot maintenance until we secured
all of the facts from DOD. However, the Sen-
ate Armed Services Committee has agreed to
a compromise that I fully supported. Given
the fact that the committee report allows
DOD to shift to 50/50 while not obligating
DOD to provide an adequate response to Con-
gress, my continued support is dependent on
the degree to which DOD satisfies the Com-
mittee’s request for information on DOD’s
depot policy between now and the conference
with the House of Representatives over the
Fiscal Year ’97 National Defense Authoriza-
tion bill. I look forward to the Chairman and
Ranking Member’s letter directing DOD to
provide this information. The Senate Armed
Services Committee rejected DOD’s proposed
policy this year and is offering DOD another
opportunity to get it right. DOD does not
plan to meet the 60/40 ceiling for several
years, so I believe we have the time to en-
sure that a coherent depot maintenance plan
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that will truly save taxpayer dollars and ef-
fectively meet wartime surge requirements
and readiness needs can be properly devel-
oped and implemented.

Mr. BENNETT. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. BOXER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. I thank the Chair. I
wonder if the Presiding Officer could
tell me what the order of business is
before the Senate?

The PRESIDING OFFICER. We are in
morning business. The order was to
close morning business and go to H.R.
1122, but that has not been laid down
yet so we are still in morning business.

Mrs. BOXER. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.
f

PARTIAL-BIRTH ABORTION BAN
ACT of 1997

The PRESIDING OFFICER. The
clerk will report H.R. 1122.

The assistant legislative clerk read
as follows.

A bill (H.R. 1122) to amend title 18, United
States Code, to ban partial-birth abortions.

The Senate proceeded to consider the
bill.

Mr. SANTORUM. Mr. President, as I
spoke last night, we are now moving to
consideration of the partial-birth abor-
tion ban that has passed the House of
Representatives with a constitutional
majority, more than two-thirds I
should say, more than two-thirds ma-
jority in the House, which means, if
there is a Presidential veto, we would
be able to override it in the House. It
now comes to the Senate where we
have an assured majority of the votes
to be able to pass this legislation. The
question really is whether we are going
to have 67 votes necessary to do it. So
we commence the debate today. I am
hopeful, now that this bill has 42 co-
sponsors, we will have a spirited debate
with many people participating, adding
their thoughts on this subject.

I have a unanimous-consent request
first. I ask unanimous consent that
Donna Joy Watts be allowed access to
the Senate gallery. This is an excep-
tion to the Senate regulations govern-

ing access to the gallery because Ms.
Watts is not yet 6 years of age.

Mrs. BOXER. Reserving the right to
object, I would like to ask my col-
league for what purpose does he wish—
how old is the child?

Mr. SANTORUM. Five and a half.
Mrs. BOXER. A 51⁄2-year-old child to

be in the gallery during this debate?
Mr. SANTORUM. She is very inter-

ested in this subject. I will discuss her
case, and she would like to hear the de-
bate.

Mrs. BOXER. I am going to object on
the basis of my being a grandmother,
and I think that it is rather exploitive
to have a child present in the gallery
at this time.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. SANTORUM. Mr. President, I do
not think we are off to a very good
start on this debate. I was hopeful that
the Senator from California would con-
tinue to try to assure the comity that
is usually accorded Members when it
comes to these kinds of situations. I
know that that unfortunate incident
occurred a few weeks ago with a unani-
mous-consent request. I would hate to
see that this kind of occurrence be-
comes a normal course.

Mrs. BOXER. Will the Senator yield?
Mr. SANTORUM. We have coarsened

the comity of this place to the point
where someone sitting in the gallery,
who is literally months away from the
age that has been set by the Senate
rules, who has a particular interest in
this piece of legislation would not be
accorded the decency of being able to
at least observe. But I respect the Sen-
ator’s right to do what she wants to do,
and she certainly is within her rights
to do it. I think it is unfortunate that
a young girl who has had as close to a
personal encounter with this issue as
possible and still be here to talk about
it is not able to listen to a procedure to
protect others from what she was
threatened with. And that is certainly
within the discretion of the Senator
from California.

I will proceed with my opening state-
ment.

Mrs. BOXER. Will the Senator yield?
Mr. SANTORUM. I will yield for a

question.
Mrs. BOXER. Thank you so much. I

just want the Senator to understand
that this is nothing to do with a lack of
comity. It is my deep belief, in my
heart, that this is a very emotional de-
bate. People can watch it here. They
can watch it on television. I just, real-
ly, in my heart believe this—and I
would not do it otherwise. It has noth-
ing to do with comity—that given the
fact that you have expressed here, I
think I am acting in the best interests
of that child.

That is my opinion. You have a dif-
ferent one. It is just some colleagues,
some moms and dads, and in my case a
grandmother, who has a different view
of it. I ask the Senator to respect that,
just as I respect his view.

Mr. SANTORUM. If I can, I find my-
self almost incredulous, to believe that

you are—in arguing, as I know you
have in the past, and other Members
have, that we have no right here in the
U.S. Senate to dictate what other par-
ents should be able to do with their
children with respect to whether they
should be able to abort them or not.
But when a mother seeks to share with
her daughter, mother and father, share
with her daughter some information
that is important to her in a very pro-
found way and that you are going to
stand up, as a Member of the U.S. Sen-
ate, and suggest that you know what is
better for her daughter than she does, I
think is rather troubling. But again, it
is your right as a Senator to object to
these things. I respect that right. I just
don’t happen to agree with the charac-
terization that allowing their daughter
the opportunity to witness something
that is very important to all of their
lives is in any way exploiting her. But
that is—your objection is so noted.

Mr. President, I think it is important
as we start this debate that we under-
stand what we are debating, that is
partial-birth abortion. So I am going to
explain what a partial-birth abortion
is, when it is used, who it is used on,
and why it is used.

There has been a lot of talk about
this procedure and the facts around the
procedure. We have seen in recent
months how some of the facts in fact
did not turn out to be facts, particu-
larly things that were used and said by
Members here on this Senate floor as
to what partial-birth abortion was all
about, when it was used, who it was
used on, why it was used. So this de-
bate unfortunately a year ago was
shrouded in a cloak of inaccuracies. In
this debate, as much as many of us
tried to articulate what we knew to be
the facts, we were countered with argu-
ments that in fact have turned out not
to be true. So I am hopeful that with
this new information having been
brought to light, that the facts as we
now know them—and I cannot attest,
because some of the facts have been
provided by the abortion industry
themselves, who are opposed to this
bill, so I cannot verify the information
we have been given is in fact accurate.
All I can verify is that they have ad-
mitted to at least this. But what we do
know is that those set of facts that
they now admit to are different than
what they were saying before, and dif-
ferent in a material enough way that
Members who relied on that informa-
tion last time, if they rely on the dif-
ferent set of facts this time, can come
to a different conclusion.

That happened in the House of Rep-
resentatives. Several Members who
voted against the partial-birth abor-
tion ban based on a set of facts as they
knew them provided by the abortion
industry, when those facts were shown
to be inaccurate, changed their posi-
tion in light of those, that new infor-
mation, and supported the legislation
and supported it to such a degree that
it passed with over 290 votes, which is
the necessary vote to override the
Presidential veto.
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So, let us look at what partial-birth

abortion is. By the way, the drawings
that I am going to use are drawings
that were copied—derived from draw-
ings that Dr. Haskell, who was the in-
ventor of this procedure, had. Dr. Has-
kell, by the way, is not an obstetrician
and gynecologist—people whose busi-
ness it is to deliver babies. Dr. Haskell
is a family practitioner who does abor-
tions, and he invented this procedure.
This procedure is not in any medical
textbook. This procedure is not taught
in any medical school. This procedure
has not been peer reviewed. In other
words, no other doctors have looked at
this to see whether this is safe and
healthy and a proper procedure. It has
not been recognized as a legitimate
procedure. But he has invented this
thing, this monstrosity, and he wrote a
paper on it. From the description and
from the pictures in that paper we re-
produced this, these drawings.

Dr. Haskell, when asked about these
particular drawings, the ones you are
going to see, said they were accurate,
from a technical point of view. So any
comments that these drawings are
somewhat of a fabrication or whatever
does not hold water.

I also suggest when you see the draw-
ings of the baby in these pictures, the
drawing of the baby in these pictures is
a drawing of a 20–24 week gestation
baby. It is not a big baby or has not
been blown up to look like it is more
life size than it is. It is the exact size.
If you look at the size of the baby rel-
ative to the size of the doctors’ hands,
which is the way you can judge size,
you can see a baby at that gestation
which is when most of the partial-birth
abortions are performed. In fact, it is
at the low end of when they are per-
formed because they are performed in
the fifth and sixth month, and this is
fifth month. So, it is the small end of
when these abortions are performed.

This is a 3-day procedure. You are
going to hear about life of the mother,
health of the mother, we need to do
some things to protect the life and
health of the mother. This is a 3-day
procedure. The mother is given drugs
the first 2 days to dilate her cervix, to
open her womb so the doctor can then
reach in as you see here to grab the
baby. I would just ask this question,
and you don’t have to be a doctor to
answer it. If a woman presents herself
to a physician in a life-threatening sit-
uation, would anyone do a 3-day proce-
dure? Second, if the woman presented
herself in a health-threatening situa-
tion, would any doctor do a procedure
that says: Take these pills, come back
tomorrow; take these pills that are
going to dilate your cervix, open your
womb up to infection, which is in fact
a risk, and call back?

So, when you hear these, ‘‘we have to
keep this legal because there may be
some circumstance,’’ let me assure
you—and I will have a quote that I will
share with you—there is never a case,
there is never a case where this proce-
dure has to be performed to protect the

life or health of the mother. Period.
Having said that, the bill still provides
for a life-of-the-mother exception. So I
would just want Members to under-
stand that this procedure is a 3-day
procedure. It is done on an outpatient
basis. When the mother presents her-
self in the third day—and this was the
reason Dr. Haskell developed this, was
so he could bring her in, the dilation of
the cervix would be done, and simply
he would perform the procedure. He
wouldn’t have to wait and have her in
the clinic and do these other proce-
dures which are done in 1 day. So this
is done for the convenience of the doc-
tor, the abortionist, not for the health
of the mother, not for the safety of the
baby or anybody else, because you are
going to kill the baby. Now you under-
stand why it is done.

Guided by an ultrasound, the abor-
tionist grabs the baby with forceps by
the feet or leg. Babies at this time,
generally they move around, but they
are generally in a head-down position.
So the doctor has to reach around, grab
the baby by the foot, turn the baby
around inside the womb, inside the
amniotic sack.

Second, they then grab the baby’s leg
and pull it breach. For those of you
who are not physicians—I think there
is only one physician in the Senate, the
Senator from Tennessee—a breach
birth, as any mother or parents know,
is a very dangerous occurrence, when a
child is delivered breach. To delib-
erately turn a baby and deliver the
baby breach is a risk unto itself. But
they deliberately turn this baby and
then they pull the baby by the leg out
of the uterus, out through the cervix to
where the baby is delivered, the entire
body except for the head. So you have
a baby, now, that is outside the uterus
with the exception of the head and, as
nurse Brenda Shafer said when she wit-
nessed this procedure, the baby’s arms
and legs were moving.

You might ask, why are they doing
this? Why are they delivering this baby
in this fashion? Why do they not just
take the baby that is head down and
just deliver the baby head first and
then do what I am going to describe
next to the baby? Why don’t they do
that?

The reason they don’t deliver the
baby out and kill the baby is because
once the head exits the mother, it is
considered a live birth and has protec-
tion. So, if you delivered it in a normal
fashion and the baby’s head were out
and the rest of the body were in, you
couldn’t kill the baby. The only reason
you do this is so it is easier to kill the
baby and it is then legal to kill the
baby—at least it is if we do not pass
this law.

So just understand the difference
here is a matter of which end comes
out first. If the head came out first you
can’t touch that baby. It is a live birth,
protected under the Constitution. Un-
fortunately, its feet are not protected
by the Constitution nor its leg nor its
trunk—just its head. At least that is
what the courts have said.

So now we have this little baby that
is outside the mother and a doctor
takes some scissors and jams it right
here, right in the back of the base of
the skull, that soft baby’s skull. You
know, those of you who have children,
how soft that skill is. And they thrust
the scissors into the base of the skull.

Nurse Brenda Shafer described what
the baby did in the partial-birth abor-
tion that she saw. She said the baby’s
arms and legs flew out, like when you
are holding a baby and you drop it and
it goes like this. It just doesn’t know
what to do, it just sort of shoots its
legs out, that nervous—nerve reaction.
She said it shot its legs out, its arms
and leg—for those who believe that the
baby doesn’t feel anything. And then
they went limp.

To finish the procedure the doctor
takes a suction tube, a high-pressure
suction catheter, inserts it in the
baby’s skull, and suctions the brains
out of the baby. That causes the head
to collapse, and then the baby is deliv-
ered.

This is what we are trying to ban.
Nothing else; nothing else. This is what
we are trying to ban. I cannot help but
think, as I look around and see the
statues of the Vice Presidents of the
United States that ring the Senate
Chamber, that if we had been on the
Senate floor 30 years ago, 50 years ago,
100 years ago and talked about this as
something that was legal in America,
we would have had 100 percent of the
U.S. Senate saying, ‘‘Why is this bill
even here? This is obviously something
that is so barbaric that we cannot
allow to have happen.’’

But, unfortunately, we have reached
the point in our country where this is
defensible. This is defensible, treating
a little baby like this, a fully formed
little baby, not a blob of protoplasm,
not a tissue that many would like to
believe, this is a baby fully formed, and
in many cases viable, that we treat
like this, that we murder like this.
Let’s call it what it is. And we are say-
ing in this country, it’s OK.

Now, if we did this procedure, if you
would take these graphics out and
leave some of the definitions out there,
if we did this procedure of jamming
scissors in the base of the skull and
suctioning out the brains on someone
who had raped and murdered 30 people,
the Supreme Court and every Member
of this Senate would say, ‘‘You can’t do
that, you can’t do that, that’s cruel
and inhumane punishment.’’ Oh, but if
you are a little baby, if you haven’t
hurt anybody, if you are nestled up in
your mother’s womb, warm and safe—
supposedly safe—we can do that to you.
In fact, it is our right, it is my right
that I can do that.

The thing about this debate that is
probably the most important thing—
and you will hear rights, you will hear
rights, my right to do this, my right to
do that, it’s my body, I can do what-
ever I want, I can kill this baby, it’s
my baby. Rights. Well, in this case, we
are having an abortion debate on the
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floor of the U.S. Senate where you can-
not miss the other side of this debate.
You cannot miss the baby in a partial-
birth abortion. It is not hidden from
view anymore. It is not the dirty little
secret we tell ourselves to survive, to
live with ourselves that we allow this
kind of murder to occur in this coun-
try.

We cannot hide anymore from the
truth of what is happening out there.
We cannot lie to ourselves that this is
not what we are doing. In fact, Ron
Fitzsimmons said, the person who blew
the whistle on the abortion industry,
we have to face up to the fact that
abortion is killing a living being. Let’s
face up to it. If you want to defend it,
defend it, but defend it on what it is: It
is killing a little baby who hasn’t hurt
anybody, who just wants a chance like
all of us to live.

One of the great ironies that struck
me as I walked on the floor today—I
walked on the floor and I passed the
Senator from Vermont, the Senator
from Tennessee, and the Senator from
Iowa, who had been so instrumental in
the bill that we just passed on the Sen-
ate floor. Do you know what bill we
just passed on the Senate floor? The In-
dividuals With Disabilities Education
Act. Individuals with disabilities.

The principal reason that the people
who oppose this ban use for defending
this procedure is, You know, a lot of
these children have deformities. They
might have Down’s syndrome or they
might not have any arms or legs or
they might not even live long, they
might have hydrocephaly, they might
have all these maladies. And that, of
course, is a good reason to kill them.
That is the argument. That was the ar-
gument that was made over and over
and over again, that fetal abnormality
is a good reason —in fact, the courts,
unfortunately, have legitimized this
reason saying it is a legitimate reason
to do a third-trimester abortion.

I just found it absolutely chilling
that a Member could stand up here and
rightfully, passionately argue that
children are all God’s children and per-
fect in his eyes, and while they may
not be perfect, they deserve the dignity
of being given the opportunity to maxi-
mize their human potential. That is
what IDEA is all about, the ability to
protect their civil rights to maximize
their human potential—except to be
born in the first place. Because some of
the most passionate defenders of IDEA,
some of the most passionate defenders
of ADA, the Americans with Disabil-
ities Act, say it is OK to kill a baby be-
cause it is not perfect, any time in a
pregnancy—any time in a pregnancy—
by using this, the most barbaric of
measures.

We are going to educate you if you
make it, if you survive this. If you sur-
vive, if you are lucky enough that your
mother loves you enough to give you a
chance at life, then we will protect
you, but you are on your own until
then; you are on your own; we’re not
going to protect you. You don’t deserve
protection.

Abraham Lincoln, quoting Scripture,
said that a house divided against itself
cannot stand. I just ask every Member
who proudly stands and supports the
disabled among us how you can then
stand and allow this to happen to those
very same children and say that you
care? The ultimate compassion here is
at least giving them a chance to live. I
guarantee you that if you gave a lot of
disabled people the choice of whether
they would rather be educated or live,
it is a pretty easy call. But somehow or
another, that is lost here. Well, it is
not lost on me, and I don’t think it is
lost on the American public. You can-
not legitimately argue both ways. So
this is the debate.

You will hear a lot about health ex-
ceptions—and I want to address that
issue right up front—that we need this
procedure to be legal because there
might be instances in which the life
and health of a mother are in danger
and this procedure would have to be
done. I am going to put a quote up
from a group of close to 500 physicians,
almost all of whom are obstetricians,
people in the field:

While it may become necessary—

This is a quote from a letter—
While it may become necessary, in the sec-

ond or third trimester, to end a pregnancy in
order to protect the mother’s life or health,
abortion is never required.

I want to repeat that:
. . . abortion is never required—i.e., it is

never medically necessary, in order to pre-
serve a woman’s life, health or future fertil-
ity, to deliberately kill an unborn child in
the second or third trimester, and certainly
not by mostly delivering the child before
putting him or her to death. What is re-
quired—

And this is important—
What is required in the circumstances

specified by Senator Daschle is separation of
the child from the mother, not the death of
the child.

What do they mean by that? Some-
times you might have to induce and de-
liver the baby. Sometimes you may
have to do a cesarean section to deliver
the baby. But you never have to kill
the baby in order to protect the moth-
er’s life. You can at least give the baby
a chance. Give him or her a chance. If
it is not viable, then he will not live or
she will not live very long, but you
have at least dignified one of our
human beings, one of us, your son, your
daughter.

I just suggest to any mother or fa-
ther that if you found out that your
child was going to die, had a particular
virulent form of cancer and the child
was 5 years old and the child, according
to the doctors, would almost certainly
not live more than a few weeks, would
you, would any parent in America say,
‘‘Well, my child’s going to die, I might
as well kill them now’’? Would any par-
ent deliberately kill their child be-
cause they may not live long? Or,
worse yet, would they kill their child
because they were in a car accident and
lost a leg? Or were in a car accident
and are going to be in a wheelchair the

rest of their lives and maybe has brain
damage and does not have a whole lot
of mental capacity, but some, or even
none, would you deliberately kill your
child? And in doing so, would you do
the procedure that I suggested? Would
you puncture their skull and suck their
brains out? Would you do that?

Well, if you would not do that for a 5-
year-old son or daughter, why would
you do it to a 5-month-old son or
daughter? Why? You don’t have to.

If there is any message, whether this
bill passes or not—I say passes, be-
comes law—that is so important, but it
is so important for people to under-
stand that you don’t have to kill the
baby. You don’t have to do that. I
know. There is always a more dignified
way to treat another human being than
to deliberately kill them.

So the debate will rage on this after-
noon, but just remember these facts—
facts: Partial-birth abortion is never
necessary to protect the life or health
of the mother. Fact: It is never medi-
cally indicated. It is not an accepted
procedure.

It is rare, according to the abortion
industry. It is only 3,000 to 5,000 a year,
as if that’s OK, only killing 3,000 to
5,000 children a year and that is not
very many. I guess against 1.4 million
or so, it is not many, but can you imag-
ine what we would do in the U.S. Sen-
ate if we knew 3,000 children were
going to die this year and we could
stop it? What lengths would we go?
What lengths would we go for 1,000?
What lengths would we go for one? I
don’t know anymore. I wonder whether
we can muster up the moral courage to
stand up to the powerful lobbies out
there and do the right thing.

This procedure does not have to be
there for any reason—no reason other
than for the convenience of the doctor
doing the abortion. This procedure is
not done at major medical facilities.
This procedure is done at abortion clin-
ics, period, and, in most cases, not even
by—at least the people who developed
it were not even obstetricians.

So I hope that we can have a debate
on the facts. Because on the facts, if
you look at the facts, there is no rea-
son for this procedure to be legal—
none. And if you look at the heart,
what kind of message are we sending
out to the young people all over the
country?

You know, we have debates here on
the floor, and we have committee
meetings even to talk about juvenile
crime, talk about generation X and
how they have no respect for our insti-
tutions or even each other, that they
think everybody is in it for themselves.
The cynicism is so rampant.

If you want to know why that occurs,
tune in to this debate. Children are not
oblivious to what is going on in this
country when it comes to the issue of
abortion. Ask why a child should be
any more concerned about shooting
their neighbor if Members of the U.S.
Senate and the President of the United
States says we can kill a little baby.
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What is the difference? There is no dif-
ference. We are going to have all sorts
of problems with this future genera-
tion. I hear all the time, ‘‘Oh, they
have no values. They don’t have any di-
rection. They don’t have any purpose.
They are so self-centered.’’ Gee, I won-
der why.

What is more self-centered than what
I have just described? We are sending a
message. A message is being received.
And 1.5 million abortions is a very loud
message to everybody in our country,
particularly the young, the impression-
able. And we wonder why, we wonder
what the problem is.

We can begin to send a positive mes-
sage today. We can begin to say, you
know, there are rights and wrongs—not
just rights—rights and wrongs. And
this is wrong.

I yield the floor.
Mrs. BOXER addressed the Chair.
The PRESIDING OFFICER (Mr.

HUTCHINSON). The Senator from Cali-
fornia.

Mrs. BOXER. Thank you very much,
Mr. President.

When my colleague from Pennsylva-
nia started this debate, he asked that a
51⁄2-year-old be allowed in the gallery,
that the Senate rules be waived. And
then he went on—and I am quoting
very much from his text—he went on
to talk about what he believes that a
medical procedure, which he has called
a barbaric act, a procedure that doc-
tors tell us is used to save the life of
the woman, to spare her irreparable
harm—and he calls that a ‘‘murderous
act’’—his words. He used the term over
and over about ‘‘killing a baby.’’ He as-
cribed it to the President of the United
States. He wanted a 51⁄2-year-old to
hear that.

He said, you will hear words like
‘‘rights,’’ and then he quoted women,
and he said, ‘‘I can kill this baby.’’ Is
that what he thinks women want to
do? And he wants a 51⁄2-year-old to hear
that?

Talk about messages that we are
sending out, this is the greatest coun-
try in the world. We ought to approach
these issues as a family, not turn one
group against another, one gender
against another.

Mr. President, this is the third time
we are having this debate. And every
time it is more painful than the one be-
fore. And the reason it is so painful is
because the basic assumption of the
Santorum bill is that women do not de-
serve the full range of medical options
available to them in order to have a
safe and legal abortion.

I know that every Senator in this
U.S. Senate who calls himself or her-
self pro-choice believes, as the Presi-
dent of the United States believes, that
abortion must be safe, legal, and rare.

Mr. President, I truly believe—and I
will explain it in the body of my state-
ment—that what the Santorum bill is
really about is outlawing one proce-
dure, and then they will go after the
next procedure, and then they will go
after the next and the next. And that

will be the way abortion is made illegal
in this country at any stage.

Mr. President, that is not the view of
the American people. They believe very
strongly that Government does not be-
long in this debate.

Mr. President, the Santorum bill pro-
hibits the use of a specific abortion
procedure, the intact dilation and ex-
traction regardless of the medical
needs of the woman. But some doctors
consider that procedure the safest for
the women. I am not saying that every
doctor says that; I am saying many,
many doctors believe that. And yet,
the Santorum bill would outlaw this
procedure.

The American College of Obstetri-
cians and Gynecologists, an organiza-
tion representing more than 37,000 phy-
sicians stated that an intact dilation
and extraction ‘‘may be the best or
most appropriate procedure in a par-
ticular circumstance to save the life or
preserve the health of a woman, and
only the doctor, in consultation with
the patient, based upon the woman’s
particular circumstances, can make
this decision.’’

That is 37,000 doctors who are trained
in obstetrics and gynecology.

Doctor Charles Bradley, medical di-
rector of Planned Parenthood in Santa
Barbara, CA, wrote to me and said:

The intact dilation and extraction proce-
dure presents several advantages over the
other techniques available for late-term
abortion. Foremost among these, the proce-
dure is short and the risk of damage to the
mother’s tissues and, therefore, the risk to
her life and health is considerably reduced.

Dr. Seymour Romney, chair of the
Society for Physicians for Reproduc-
tive Choice and Health sent me a let-
ter. And he wrote:

In complicated and some potentially tragic
obstetrical situations, intact dilation and ex-
traction can be the safest therapeutic proce-
dure. In competent hands, it carries the least
risk of bleeding, perforation, infection or
trauma to the birth canal.

So this is a procedure that many doc-
tors say is the safest, and yet the
Santorum bill would outlaw it.

Mr. President, this is not a perfect
world. If we could make it so, every
child would be planned, every child
would be wanted, every pregnancy
would be uncomplicated, every fetus
would be viable, would be healthy,
every father would be proud to take re-
sponsibility, every mother would be
physically and mentally healthy, there
would be no rape or no incest. That is
the world we should strive for. That is
the world we want.

But, Mr. President, we are not there.
This is not a perfect world. Families
must make tough choices, and some-
times must decide, of course, to take,
when things go tragically wrong—we
must not pass reckless legislation
which moves politicians into the hos-
pital rooms where we do not belong.
Mr. President, we do not belong in a
hospital room.

We have laws in this land. We have
court decisions in this land. And the
laws relating to pregnancies are set.

And they say, as follows: Before viabil-
ity in the early stages of a pregnancy,
a woman gets to decide, with her fam-
ily and her doctor and with her God,
what her options are. It is her choice.
It is not Senator BOXER’s choice. It is
not Senator SANTORUM’s choice. It is
not Senator HELMS’ choice. It is not
Senator FEINSTEIN’s choice. It is her
choice. She will make this decision
with her family, with her loving fam-
ily, with her doctor. She decides. And
that is it. And that is what the law
says. And it was decided in 1973, in a
previability situation, a woman has the
right to choose.

There are those in this Chamber who
want Government to enter this debate
and stop that constitutionally pro-
tected right. And to do that they need
a constitutional amendment. And for
many years now they have not tried
that because the American people do
not support it. So they will go to pro-
cedures one at a time. They will do
what it takes so in essence this con-
stitutionally protected right will be-
come meaningless to the women of this
country.

How does the Santorum bill, en-
dorsed by the antichoice groups in this
country, treat a woman in the early
stages of her pregnancy where, under
law, it is her constitutional right to de-
cide?

The Santorum bill says to the doctor
that a particular procedure called in-
tact dilation and extraction—and as
Senator SANTORUM has given it a name
of his own, partial-birth abortion,
which is in no medical dictionary—that
procedure is banned at any time. Any
time in the pregnancy, before viability
or after viability, it would be banned.
And we know right off the bat that out-
lawing procedures in the previability
stage of pregnancy before the fetus can
live outside the womb, with or without
life support, is a clear violation of Roe
versus Wade, on which the constitu-
tional right to choose is based.

So let us be clear. The Santorum bill
infringes on a woman’s right to choose
in the earliest stages of her pregnancy
and is clearly unconstitutional and
against the law of the land.

In the late term what do the laws
say? Postviability, the court decisions
say that the Government does have a
legitimate interest and can legislate,
can legislate postviability, but with a
caveat. And that is, that always the
health of the woman and the life of the
woman must be considered.

Let me repeat. Postviability, the
Government can act to regulate abor-
tion, but always the health of the
woman and her life must always be
protected.

What does the Santorum bill do in
the late term? It outlaws the procedure
and fails to give a health exception. My
colleagues, this is dangerous. There is
no health exception in the Santorum
bill. And that is callous toward the
women of this country.

Court cases have always ruled that
any laws passed regarding abortion—
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and there are many of these in the
States; and my colleague, Senator
FEINSTEIN, has become a real expert on
studying what the States have done—
they always make an exception for the
health of the woman. And this U.S.
Senate, under this bill, would be so
radical as to not address the health of
a woman.

This is very troubling to me, Mr.
President. And I believe it shows a lack
of concern for the women of this coun-
try, many of whom want their stories
told.

In the interest of time, I am not
going to go into all the stories that I
have, but I am going to talk about one.
And perhaps in the debate later on I
will give you the other stories, because
we must put a face on this issue.

This is Coreen Costello with her fam-
ily. She happens to be a registered Re-
publican. She describes herself as very
conservative. And she is very clear
that she and her family do not believe
in abortion.

In March 1995, when she was 7 months
pregnant—actually this is a photo-
graph of her when she was pregnant—
she was 7 months pregnant with her
third child, and she had premature con-
tractions and was rushed to the emer-
gency room.

She discovered through an
ultrasound that there was something
seriously wrong with her baby. The
baby, named Katherine Grace—she
named her baby Katherine Grace while
she was carrying her baby—had a le-
thal neurological disorder and had been
unable to move inside Coreen’s womb
for almost 2 full months. The move-
ments Coreen had been feeling were not
that of a healthy, kicking baby. They
were nothing more than fluid which
had puddled in Coreen’s uterus. The
baby had not moved for a long time—
not her eyelids, not her tongue. The
baby’s chest cavity was unable to rise
or fall. As a result of this, her lungs
were never stretched to prepare them
for air. Her lungs and chest were left
severely underdeveloped to the point of
almost nonexistence. Her vital organs
were atrophied.

The doctors told Coreen and her hus-
band the baby was not going to survive,
and they recommended termination of
the pregnancy. To Coreen and Jim
Costello, termination of the pregnancy
was not an option. Coreen wanted to go
into labor naturally. She wanted the
baby born on God’s time and did not
want to interfere.

The Costello’s spent 2 weeks going
from expert to expert. They considered
many options, but every option
brought severe risks. They considered
inducing labor, but they would be told
it would be impossible due to the
baby’s position and the fact that the
baby’s head was so swollen with fluid it
was already larger than that of a full-
term baby. They considered a cesarean
section, but the doctors were adamant
that the risk to her health and her life
were too great. Coreen said, ‘‘There
was no reason to risk leaving my two

children motherless if there was no
hope of saving Katherine Grace.’’

These are the women my colleague
stands and talks about as wanting to
kill their babies? I am ashamed of that.
It is unnecessary to talk about the
mothers of America, the women of
America in such a fashion.

Coreen and her husband faced a trag-
edy that most people, thank God, never
have to face. In the end, they made a
decision which saved Coreen’s life. She
underwent a late-term abortion.

In December of last year, I showed
you this picture of Coreen and her fam-
ily, and I reminded you at the time of
this photo, Coreen was pregnant with
Katherine Grace. Now I want to show
another picture of the Costello family.
Here is Coreen and her family with
their newest addition, her son, Tucker.

Coreen writes that she is against
abortion. She is a registered Repub-
lican. She says she is a conservative.
She writes to us, ‘‘This would not have
been possible without this procedure.
Please give other women and their
families a chance. Let us deal with our
tragedies without any unnecessary in-
terference from our Government.’’ She
writes, ‘‘Leave us with our God, our
families and our trusted medical ex-
perts.’’

Now, that is one story. To me, it just
says it all, that this Santorum bill, if
it became the law of the land, could
have resulted in this woman dying or
being impaired or losing her fertility.
We stand here and talk as if the moth-
ers of this country, the women of this
country, want to end these preg-
nancies, when, in fact, these women—
again, I have many of these stories
which I will tell tomorrow, story after
story—the last thing they wanted was
to end the pregnancy. They wanted
these babies.

Mr. President, I want to put the face
of these women into the debate. I know
those who wish to ban this procedure
want the face of the woman gone. I
want to show you what the New York
Times quotes Ralph Reed, the head of
the Christian Coalition, as saying in a
March 23, 1997 article. This appeared:

‘‘Mr. Reed said that by focusing on the
grizzly procedure itself—and on the potential
viability of a fetus—abortion foes undercut
the primacy of the woman and made her sec-
ondary to the fetus.’’

In other words, what Mr. Reed is
quoted as saying, in what I consider to
be an unguarded moment, is the reason
he was so excited about this debate is
that for the first time, the woman was
made secondary to the fetus.

Those who are pushing this bill want
us to forget about the women. As Ralph
Reed is quoted as having said, to forget
about our daughters, our sisters, our
nieces. They want us to forget about
them.

Why, the Senator from Pennsylvania,
in his opening remarks, portrayed
women as killers. His words: ‘‘I have a
right to kill this baby,’’ as if that is
what a woman wants to do.

If they succeed in outlawing this pro-
cedure, they will go to the next and the

next, as I have said. With all due re-
spect to my colleagues on the other
side of this debate, they are very good
at getting votes and they are very good
at winning elections. But I do not
think they are worth a whit in the gyn-
ecological operating room. I do not
want them in that operating room tell-
ing a doctor what procedure to use for
my daughter or my niece or, frankly,
even for their daughter or their niece.

If a loved one—and I ask all Ameri-
cans to think about this. Think about
it, think of a woman in your life of
child-bearing age. Think of that
woman, be it your wife, be it your
aunt, be it your sister, be it your niece,
be it your daughter, be it your grand-
daughter, think of that woman, have
that woman in front of your face, and
think if that woman was in trouble
with a pregnancy gone tragically
wrong like Coreen’s pregnancy. I will
put her and her family’s picture back
up. Suppose you found out that she was
carrying a fetus whose brain was grow-
ing outside the head, where the doctor
has said to you the baby would live but
a few moments, maybe, and in torture,
and that your loved one, if this par-
ticular procedure were not used, be-
cause many have said it is, in fact, the
safest, might suffer irreparable harm,
irreparable harm, never to be able to
have a child again, maybe could be
blinded, maybe could be paralyzed. In
your heart of hearts, you would not
want Senators making that decision.
You would want the decision to be
made by the medical experts, the best
in the world.

I do not want that doctor afraid at
that moment that he or she might be
hauled off to jail if he acted to help a
family to spare a woman’s life or
health. I do not want that loved one in
despair, pain, and grief to be told that
her openings were narrowed because
her doctor was afraid to do what he or
she really thought had to be done to
save her fertility or to save her life or
to save her health.

Who decides? Senator SANTORUM? I
hope not. Who decides? Senator BOXER?
I hope not. I know politicians have big
egos, but we are not doctors. We can
show drawings done by a doctor, but
that does not qualify us. Where is the
humility around here? Why do we not
just do our job? I think every woman in
this country deserves a free range of
options when she is in deep, deep trou-
ble.

Mr. President, Senators FEINSTEIN,
MOSELEY-BRAUN, and I have a bill that
I believe is the most humane and the
most sensible and the most constitu-
tional of those that will be before the
Senate. It zeros in on the timeframe
that concerns most Americans, and
that is the late term of a pregnancy,
after viability, and is consistent with
Roe versus Wade, which says the Gov-
ernment has an interest after viability.
Our bill outlaws all post-viability abor-
tions—all procedures, not just one. The
Santorum bill does not do that. It zeros
in on one procedure. We say after the
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fetus is viable, no abortion, no proce-
dure except to protect the woman’s life
or to spare her serious adverse health
consequences.

Life and health are constitutional re-
quirements, and it is the right thing to
do for the women of this country. Mr.
President, if we abandon the principle
that a woman’s health and life must al-
ways be considered when an abortion is
considered, we are harming women,
plain and simple, women like Coreen
Costello and the other women that I
will talk about.

Mr. President, the day we start pass-
ing laws that harm half of our popu-
lation—women are more than half of
our population—the day we start pass-
ing laws that harm more than half of
our population is the day I will worry
about the future of this, the greatest
country in the world.

Mr. President, I just celebrated my
second Mother’s Day as a grandmother,
and my daughter celebrated her second
Mother’s Day as a mom. This is the
greatest thing for our family. And ev-
eryone who always said to me, ‘‘When
you are a grandmother, you will see
how great it is,’’ including Senator
FEINSTEIN, who told me that years ago,
I thought, well, maybe they are exag-
gerating. You know what? They are
not. To see your baby have a baby, to
get the continuity of life is an extraor-
dinary feeling.

I happen to believe as I watch my
daughter be a great mother that Amer-
ica’s moms deserve to be honored every
day. We just celebrated Mother’s Day.
They deserve to be honored every day.

Senator BYRD came down right be-
fore Mother’s Day and talked about the
incredible job that our moms are doing,
working moms, supermoms, working
hard so that families have the re-
sources to educate their children, to
give their children the American
dream. It is hard for me to imagine
why we would want to pass legislation
that will harm women.

Now, it is interesting to me, in the
Santorum bill, this procedure is out-
lawed. As a matter of fact, the Senator
from Pennsylvania called it a barbaric
act, and yet in his own bill he says,
‘‘The procedure can be used when it is
necessary to save the life of the moth-
er’’ if you can’t find another medical
procedure.

So, first, he says it is barbaric. And
then he admits in his legislation that
it may be necessary to save the life of
the mother.

So what is this really all about? It is
about banning one procedure and then
the next and then the next. Women as
moms and future moms should not be
put at risk because the big arm of Gov-
ernment wants to reach further into
their private medical and family physi-
cian.

We can pass a bill that respects
women and their families, that is car-
ing and trusting toward American
moms and future moms while protect-
ing a baby in the post-viability stage of
pregnancy. We can pass a bill that is
consistent with Roe.

That is what the Feinstein-Boxer-
Moseley-Braun bill is about. This bill
should not be about what the New York
Times article quotes Ralph Reed as
saying, which reveals, I think, a real
malice toward the women of this coun-
try—that a woman should be secondary
to a fetus. This should not be about
mothers versus fetuses. This should be
about all of us together as a society
passing laws that help our families
cope with tragedy and urgency in a
way that is moral and in a way that is
respectful of everyone involved.

So this is a painful debate, Mr. Presi-
dent, but my intent is clear. I will not
allow the fate of the woman to be lost
in this debate. I will tell story after
story after story about the Coreen
Costellos of our Nation who are loving,
caring moms, many of whom would
never have an abortion at any stage
unless they were told they had to have
one to spare their life or to preserve
their fertility so they can be alive for
their families, for their other children.

I will do all I can to spare families
long-lasting, horrible pain that I think
would come about as a result of the
Santorum bill putting Senators into a
hospital room and making decisions
they are not qualified to make. I think
this bill will cause pain to innocent,
caring, and loving families in the name
of sparing pain. It is a first step toward
making all abortions illegal.

If you ask those who are on the floor
and if you study their record, you will
see they are on record as wanting to
ban all abortions from the first second.

So, Mr. President, although this is a
very painful debate for all of us, I will
be here throughout this debate. I will
work with my colleagues to put the
fate of the woman on this debate, to
never let anyone forget what we are
doing if we pass this bill, which is to
hurt American families. That is my
deep belief.

If you are really about making sure
that there is no abortion post-viability
in the late term, you have the Daschle
proposal that deals with it, and you
have the Feinstein-Boxer-Moseley-
Braun proposal. If you really want to
do something about what Americans
care about, that is what you should do.
But don’t go to a procedure which you
say is barbaric, but then you allow it in
the case of a woman’s life, ban that and
tell the American people you are doing
something about the late term which,
in fact, you are not when, in fact, what
you are doing is interfering with medi-
cal treatment of women who—all of
these women—are put in tragic cir-
cumstances where they could have lost
their life or their health.

Thank you very much.
Mr. President, I yield the floor.
Mr. DEWINE addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Ohio.
Mr. DEWINE. Mr. President, I rise

once again to support the ban on the
procedure known as partial-birth abor-
tions.

Mr. President, we have heard a lot in
the last year or two about this proce-

dure. We have heard the graphic de-
tails, the details which are certainly
not very pleasant. But we know that
they are true. They are indisputable.
We know exactly what this ‘‘proce-
dure’’ consists of. Senator SANTORUM
earlier this afternoon very graphically
described it. It is unconscionable.

Mr President, the public reaction to
disclosure about this ‘‘procedure’’—the
disclosure of what partial-birth abor-
tion really is—has been loud and con-
vincing. There is a good reason for this.
Yes, this procedure is barbaric. There
is simply no other way to describe it.

Many people have asked the ques-
tion. Why? Why does it take place?
Why is it done? Why do they do this
procedure? Is it really necessary?’’
Then the question is, ‘‘Why do we as a
people allow this to happen?’’

The opponents of this measure argue
that it is medically necessary. Mr.
President, this is simply not true. This
is not a valid argument, when you have
probably the single most respected
physician in this country, Dr. C. Ever-
ett Koop, who says exactly the oppo-
site. Dr. Koop in an interview with the
American Medical News on March 3 of
this year says: ‘‘In no way can I twist
my mind to see that the late-term
abortion as described . . . partial birth,
and then destruction of an unborn
child before the head is born—is a med-
ical necessity for the mother.’’

Mr. President, America’s most re-
spected physician is not alone in this
view.

Dr. Nancy Romer, chairman of OB–
GYN and professor at Wright State
University Medical School in Ohio
says: ‘‘This procedure is currently not
an accepted medical procedure. A
search of medical literature reveals no
mention of this procedure, and there is
no critically evaluated or peer review
journal that describes this procedure.
There is currently no peer review or ac-
countability of this procedure. It is
currently being performed by a physi-
cian with no obstetric training in an
outpatient facility behind closed doors
and no peer review.’’

Dr. Romer also says, Mr. President:
‘‘There is no medical evidence that a
partial-birth abortion procedure is
safer or necessary to provide com-
prehensive health care to women.’’

Let me stress, Mr. President, what
the doctor said, ‘‘no medical evidence’’;
none.

Just this week the American Medical
Association also endorsed this view.
This is what they say. They said there
were no situations in which partial-
birth abortion ‘‘is the only appropriate
procedure’’; no circumstances, Mr.
President, where partial-birth abortion
‘‘is the only appropriate procedure.’’

I think it is often instructive to look
at what those who perform the abor-
tions have to say. One of the most fa-
mous or infamous abortionists is Mar-
tin Haskell. He has admitted—this is
uncontroverted; no one disputes this—
Dr. Haskell, who has performed hun-
dreds of thousands of these probably,
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admits that at least 80 percent of the
partial-birth abortions he performed
are elective. And the late Dr. James
McMahon, a person who performed
many abortions, says he performed
nine of these partial-birth abortions
because the baby had a cleft lip.

Let me repeat that. Nine were per-
formed, according to Dr. James
McMahon, for no other reason than the
baby had a cleft lip.

Medical necessity, Mr. President?
Medical necessity? So much for medi-
cal necessity.

Why then is this procedure per-
formed? Is it because some of these
fetuses are deformed?

Betty Friedan, in a televised debate,
called such little babies ‘‘monsters’’;
‘‘monsters.’’ She said it not once but
twice.

Are we now in the business of killing
people for being defective, Mr. Presi-
dent? My colleague from Pennsylvania
has pointed out very eloquently the
irony of this argument, the fact that
today—we tried earlier this week to
protect people with handicaps, protect
them in school to make sure they had
a full education, but at the same time
abortions are being performed, partial-
birth abortions are being performed
not for medical necessity but rather
this child is somehow not ‘‘perfect,’’ at
least as we see perfection.

Are we now, Mr. President, in the
business of killing people for being de-
fective? I would submit that the world
has gone down that path once already
in this blood-soaked 20th century. Are
we really willing to go down that road
again? Are we willing to go down that
road again in this country that is based
on the sanctity of human life, the sanc-
tity of human rights? I hope not.

Mr. President, when the child which
is subject to a partial-birth abortion
exits the birth canal, once he or she is
out, the child, of course, is protected
by the U.S. Constitution. If the doctor
performing the abortion slips, sneezes,
something happens, and as a result the
child’s head exits the mother’s body,
then that doctor cannot legally kill
that child.

Mr. President, do we as a nation real-
ly believe that those few inches be-
tween being inside the mother and
being outside the mother, do we really
believe that defines the difference be-
tween a legitimate medical procedure
and barbaric murder? I hope and be-
lieve that we are better than that, that
even our jaded, contemporary public
morality would rebel in calling this a
legitimate medical procedure.

Mr. President, the defenders of this
procedure used to try to change the
subject. They used to say that it rarely
happens, so we shouldn’t get all worked
up about it.

Well, it is funny. You do not hear
much of that argument anymore. The
reason we do not hear that argument
much anymore is because of the shock-
ing confession made by a leader in the
abortion rights movement. Ron Fitz-
simmons is the executive director of

the National Coalition of Abortion Pro-
viders. In 1995, when the Senate was
considering the partial-birth abortion
bill, he was helping lead the fight
against this very bill. He went on
‘‘Nightline’’ to argue that the proce-
dure ought to remain legal. At that
time, he said the procedure was rare
and was primarily performed to save
the lives or the fertility of the moth-
ers.

You know, a funny thing happened
after that. Apparently his conscience
starting gnawing at him. He says now
that he felt physically ill about the lies
he had told. He said to his wife the
very next day, ‘‘I can’t do this again.’’

Meanwhile, President Clinton was
using Mr. Fitzsimmons’ false state-
ments to buttress his case for vetoing
the partial-birth abortion bill that this
Senate passed.

But a couple of months ago Mr. Fitz-
simmons admitted that, in his own
words, he ‘‘lied through his teeth.’’ The
facts, as he now publicly acknowledges
them, are clear. Partial-birth abortion
is not a rare procedure. It happens
tragically all the time. And it is not
limited to mothers and fetuses who are
in danger. It is performed on healthy
women, it is performed on healthy ba-
bies—all the time.

Remember Dr. Haskell’s quote that
80 percent of the abortions he per-
formed are elective.

Mr. President, it is true that every-
one is entitled to his or her opinion.
Everyone is entitled to their own opin-
ion. But people are not entitled to
their own facts.

Ruth Padawer of the Record news-
paper in Bergen, NJ, reported last Sep-
tember 15 that 1,500 of these partial-
birth abortions happened in one local
clinic in 1 year.

Once you confront the reality of
what partial-birth abortion really is,
you realize that from a moral perspec-
tive one of these atrocities is as bad as
1,500, but let nobody say this procedure
is somehow de minimis, that it does
not happen often enough to deserve
legal notice.

Let me now describe briefly some of
the proposed amendments to this legis-
lation. I know we will have the oppor-
tunity later during this debate to talk
about this at length. Let me just for a
moment talk about several of the
amendments at least as I now under-
stand them.

Under the Boxer-Feinstein amend-
ment, the exceptions swallow the rule.
It is the old trick. Make it sound good,
but then put an exception in there
that, in reality, the way it really
works as interpreted already by courts,
the exception swallows up the entire
rule and really makes the bill, in this
case the amendment, meaningless.
Under the Bolton precedent, the Bolton
case, the ‘‘health’’ language clearly has
unlimited meaning. So once the term
‘‘health’’ is in there, as interpreted by
the Court, it swallows up the entire
amendment and makes it useless. It is
determined by the existence of health

circumstances as decided by the very
same doctor who performs the abor-
tion. That is who does the decision.
That is who makes the decision about
the health under the Boxer-Feinstein
amendment. Clearly that exception
renders the bill meaningless.

Furthermore, if this really is about
maternal health, then why do we have
to kill the baby? Senator SANTORUM
very eloquently talked about this a few
minutes ago. No doctor, no witness, no
Senator has yet offered any evidence
that tells us why, when the health of
the mother is in danger, you have to
kill the baby. Why? Why can’t we, if it
is threatening the mother’s health, de-
liver the baby and, if possible, save it?
Why does this child have to be killed?

Senator SANTORUM earlier read in
part from this letter, the letter from
the Physicians Ad Hoc Coalition for
Truth. I want to read one of the para-
graphs because it addresses this very
issue, and this is what the doctors said:

As specialists in the care and management
of high-risk pregnancies complicated by ma-
ternal or fetal illness, we have all treated
women who during their pregnancies have
faced the conditions cited by Senator
DASCHLE. We are gravely concerned that the
remarks by Senator DASCHLE and those who
support the continued use of partial-birth
abortion may lead such women to believe
that they have no other choice but to abort
their children because of their conditions.
While it may become necessary, in the sec-
ond or third trimester, to end a pregnancy in
order to protect the mother’s life or health,
abortion is not required—i.e., it is never
medically necessary, in order to preserve the
woman’s life, health or future fertility, to
deliberately kill an unborn child in the sec-
ond or third trimester, and certainly not by
mostly delivering the child before putting
him or her to death. What is required in the
circumstances specified by Senator DASCHLE
is separation of the child from the mother,
not the death of the child.

Why then can’t we as a society, if the
child is threatening the mother’s
health, deliver the child and, if pos-
sible, to try to save it? Why does that
child have to be killed? There is no
medical answer for that, there is no
medical reason. But let me submit a
reason that I think is critically clear
from the debate and, more impor-
tantly, from the evidence and, more
importantly, from the words of the
doctors who perform these abortions.
Why is it done? Why does the child
have to be killed? The child has to be
killed because that is the goal. That is
the goal. That is what the doctor wants
to do.

Now, Dr. Haskell, who has performed
hundreds and hundreds and hundreds of
these, has said as much. In an inter-
view with the American Medical News,
he said:

You could dilate further and deliver the
baby alive, but that’s really not the point.
The point is you are attempting to do an
abortion. And that’s the goal of your work,
is to complete an abortion. Not to see how do
I manipulate the situation so that I get a
live birth instead.

Dr. Haskell admits it. He admits
what the goal is. He admits why it is
done. Why can’t we on the Senate
floor?
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An abortion is legal in this country.

I happen to be pro-life. But nothing
says we have to allow this procedure
simply because it allows the doctor to
speed up the procedure and move on to
the next one. These are done for the
doctor’s convenience.

Let me specifically go back to the
issue of the Daschle amendment, and
again we will have the exact language
in the Chamber, I am sure, and we will
have the opportunity to more thor-
oughly debate this. Let me address the
third trimester ban that is proposed by
this amendment. The reality is that
the exceptions are simply too numer-
ous and the way they will be applied it
will again swallow up the amendment.

The facts are that the vast majority
of these partial-birth abortions occur
in the fifth and sixth months. All the
abortionist has to do under this amend-
ment is to certify that either the baby
is not viable, just certify it, or that the
abortion is medically necessary. The
conditions are spelled out apparently
in the amendment. In practice, this
means there will be no limit on the will
of the abortionist. The same person
who will be certifying is the person
such as Dr. Haskell who has described
why he performs this procedure. In
practice, there will be no limit to what
the abortionist does. Our colleague, my
friend from Pennsylvania, Senator
SANTORUM, has compared it—he does it
better than anybody I have heard—to
passing an assault weapons ban and
then entrusting gun dealers to decide
what constitutes an assault weapon.
Would anybody propose to do that? I
think not.

Viability has also been proposed as a
standard. I fail to see what viability
has to do with whether this procedure
should really be permitted. Whether it
should be permitted is a question of hu-
maneness or arguably a question of
health. If one can show that the fetus
threatens maternal health and that
abortion is the only way to save the
mother’s health, the opponents of the
ban are still confronted with the insuf-
ferable difficulty of proving this spe-
cific procedure, partial-birth abortion,
is the only way to accomplish that
goal.

As Dr. Koop and Dr. Romer have tes-
tified, there is absolutely no way the
partial-birth supporters can meet that
test because this procedure is never
medically necessary. The proponents of
partial-birth cannot hide behind a false
claim of medical necessity. There is no
medical necessity. The evidence is
abundantly clear.

Let us again, because I think it is so
instructive, hear what Dr. Martin Has-
kell says, the abortionist who has per-
formed so many of these abortions and
who, frankly, has been so very candid
about what he does and why he does it.
Let us hear Dr. Haskell describe this
procedure, again a procedure that is
not medically necessary. This is what
he says, not MIKE DEWINE, not Senator
SANTORUM, not Senator BOXER. This is
what Dr. Martin Haskell, who performs
these abortions, has to say.

I just kept on doing D&Es because that is
what I was comfortable with up until 24
weeks. But they were very tough. Sometimes
it was a 45-minute operation. I noticed that
some of the later D&Es were very easy so I
asked myself why can’t they all happen this
way. You see the easy ones would have a
foot-length presentation, you’d reach up and
grab the foot of the fetus, pull the fetus
down and the head would hang up and then
you would collapse the head and take it out.
It was easy.

It was easy, Mr. President, it was
easy for Dr. Haskell. Dr. Haskell does
not say it was easy for the mother. I
suspect that he really does not care.
His goal is to perform abortions.

Under these proposed amendments, is
Dr. Martin Haskell, a man who has
said—you have heard what he had to
say—is he the person we are going to
trust to decide whether abortions are
necessary? He has a production line
going. Nothing is going to stop him
from meeting his quota.

Dr. Haskell concludes, again quoting:
I would reach around trying to identify a

lower extremity blindly with the tip of my
instrument. I’d get it right about 30–50 per-
cent of the time. Then I said, ‘‘Well, gee, if
I just put the ultrasound up there I could see
it all and I wouldn’t have to feel around for
it.’’ I did that and, sure enough, I found it 99
percent of the time. Kind of serendipity.

Kind of serendipity, Mr. President.
Let me conclude. I believe we need to

ask ourselves, what does our toleration
of this procedure as a country, as a
people, say about us? What kind of a
people are we? What kind of a nation
are we? I think you judge a country not
just by what it is for. I think you also
judge a country and a people by what
we are against, and we judge a country
and the people by what we tolerate. We
tolerate a lot in this country, unfortu-
nately. This is one thing that we
should not have to tolerate. Where do
we draw the line? At what point do we
finally stop saying, oh, I really don’t
like this, but it doesn’t really matter
to me so I will put up with it? It really
doesn’t affect me so I will put up with
it.

At what point do we say, unless we
stop this from happening, we cannot
justly call ourselves a civilized nation.
I think it is very clear what justice de-
mands. That is why I strongly support
this ban. That is why I strongly sup-
port this bill to ban a truly barbaric
procedure.

I look forward to the opportunity as
this debate continues to debate the
various amendments and talking about
this bill further. At this point I yield
the floor.

Mrs. FEINSTEIN addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. I thank the Chair.
Mr. President, it has often been said

that one is a product of one’s life expe-
riences. Because this is a bill about so-
called partial-birth abortion, and be-
cause there is no medical definition of
partial-birth abortion, and because
most of us believe that what is being
referred to is a procedure either called

intact D&E or intact D&X—but that is
not reflected in the bill—and because
the bill affects more than just the third
trimester of a pregnancy but also goes
into the second trimester, and because
it carries with it criminal penalties, I
want to share with this body how I am
a product of my life experiences with
respect to abortion.

I well remember my early days. In
college during the 1950’s, abortion was
illegal, and I knew young women who
were in trouble. I knew one who com-
mitted suicide. I knew others who
passed the plate to those of us in a dor-
mitory—and this was Stanford Univer-
sity—to go to Mexico for an abortion.

Later in the 1960’s, I spent 8 days a
year for 5 years sentencing women in
the State prison, and I sentenced abor-
tionists because abortion was still ille-
gal in California in the early 1960’s. I
remember these cases particularly
well. I remember the crude instru-
ments used. I remember women who
were horribly damaged by some of
these illegal abortions. I remember
mortality as well. And I always
thought maybe one day we will get
past this and not have to go back to it.

What concerns me about this debate
is that I see it as the opening wedge of
a long march to take us back 30 years,
back to the passing of the plate at
Stanford, back to the back-alley abor-
tionists.

I will never forget one woman be-
cause abortion carried with it a maxi-
mum sentence of 10 years in State pris-
on at the time. I sentenced this
woman—I remember her name, I am
not going to say it here—to the maxi-
mum sentence because she had been in
and out of the State institution. This
was her third time. Every time she
went out I asked her why she contin-
ued. She said, ‘‘Because women were in
such trouble and they had no other
place to go, so they came to me be-
cause they knew I would take care of
them.’’ That was the reality of life
from 1960 to at least 1966 in California.
I do not want women, young women, to
have to go back to those days again.

So basically I am pro-choice. I am
also a member of the Judiciary Com-
mittee of the Senate, so I have been
present at all of the hearings on this
so-called partial birth abortion bill. Es-
sentially, I believe that abortion
should be a matter for a woman, for
her doctor, for her faith, for medicine,
and not for politicians. One of the most
perplexing things in my life has always
been why men are so desperate to con-
trol a woman’s reproductive system.

Nonetheless, about 41⁄2 years ago, I
became a grandmother of a little girl
who is the light of my life. Her birth
was not uncomplicated. My daughter
had a pregnancy-related condition. It
was a condition that women bleed to
death from. You have, essentially,
about 20 minutes from the time you
begin to hemorrhage before your life is
extinguished, and that of the child.

This case of my daughter’s is really
only related to this whole debate in
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that it caused me to really think. I
never thought that my daughter would
be in a situation of this type. I began
to think of the ‘‘whens’’ and ‘‘ifs,’’ and
whether one could really predict all of
the exigencies that a woman in preg-
nancy is subject to. I could not with
my own daughter, because I never
would have dreamt that this would
have happened. For her, she was a
lucky one. Although at home I am a
block and a half from the hospital,
they would not let her stay with me.
She stayed in the hospital right next to
an operating theater, so that for 2
months the baby grew in her womb,
and then at 35 weeks she was able to
have a C section. And we have a won-
derful little granddaughter—bright
eyed, bushy tailed—and the story came
out OK.

But I came to a few conclusions. The
conclusion is, no matter how all-seeing
we think we are, no one can possibly
know all of the circumstances one may
find themselves in. So, if we are going
to pass laws, laws need to be flexible
enough to anticipate the circumstances
and to provide for a worthy exception.
I basically believe that this intact
D&E, or intact D&X, whichever one
chooses to call it, is a procedure that
should not be used. That is my basic
belief and I think the AMA is begin-
ning to come to grips with this and set
down some precepts, as to when one
should consider a late-term abortion.

I believe that abortions post-viability
should not take place except in the rar-
est of circumstances. And that the only
case for a post-viability abortion is ei-
ther to protect the life and health of
the mother or in cases where there is
such a serious, severe fetal abnormal-
ity that the abnormality is inconsist-
ent with life. In other words, the child
could not survive outside of the womb
for any period of time.

So, with my colleagues, Senator
BOXER and Senator MOSELEY-BRAUN,
we will offer a substitute at the appro-
priate time to the Santorum bill and
one that will also be a substitute to the
Daschle bill. Our bill will have the fol-
lowing provisions:

It will prohibit all abortions after vi-
ability in a way that will meet the test
of constitutionality. The provision for
life and health of the mother does just
that.

The health requirement is drawn to
correspond with the mandate of Roe
versus Wade, to prevent serious adverse
health consequences to the mother and
not to restrict the judgment of the
physician.

Additionally, the goal is to provide
for post-viability abortions only in
cases of serious fetal anomalies—or ab-
normalities incompatible with life.

The penalties of the bill will be civil
but substantial. They will be limited to
the physician. The penalty for the first
violation will be up to $100,000, along
with referral to a State licensing board
for possible suspension of the license.
For a second offense, a fine up to
$250,000 and referral to a State licens-

ing board for possible revocation of the
license. Unlike the Daschle substitute,
we would not withhold Medicaid funds.
But we would allow the State to, essen-
tially, register its will.

I am very much persuaded by the fact
that some 41 States have already
passed legislation limiting late-term
abortions. In Arizona, no abortion may
be performed after viability; in Arkan-
sas, same thing; in Connecticut, no
abortion may be performed after via-
bility; and on and on.

So I, for one, have a very hard time
understanding why it is necessary for
the Federal Government to get in-
volved in this area at this time. But, if
we do, I think we ought to do it in a
way that does not limit the doctor,
that prohibits post-viability abortions,
and contains an exception that ac-
counts for those rare cases when the
fetus has a severe abnormality that is
not consistent with human life.

So, we would offer this as a sub-
stitute for that offered by the distin-
guished Senator from Pennsylvania,
and as a substitute to the Daschle leg-
islation as well.

I would like to illustrate the ways in
which this bill that the three of us
would offer would differ from that of
the Senator from Pennsylvania. Most
profoundly, our legislation would fully
comport with the Supreme Court’s
landmark decision, Roe versus Wade,
which affirms a woman’s constitu-
tional right to choose whether or not
to have an abortion. According to Roe,
in the first 12 to 15 weeks of pregnancy,
when 95.5 percent of all abortions
occur, that procedure is medically the
safest. The Government cannot, under
Roe, place an undue burden on a wom-
an’s right to have an abortion.

In the second trimester, when the
procedure in some situations provides a
greater health risk, abortion may be
regulated but only to protect the
health of the mother. This might
mean, for example, requiring that an
abortion be performed in a hospital or
performed by a licensed physician.

In the later stages of pregnancy, at
the point the fetus becomes viable and
able to live independently from the
mother, Roe recognizes the strong in-
terest in protecting potential human
life. On that basis, abortions can be
prohibited, except in cases where the
abortion is necessary to protect the life
and health of the woman. The life or
the health of the woman. Thus, Roe
strikes a delicate balance in protecting
the fetus as well as the mother.

Our bill will fully comport with Roe.
It applies only to post-viability abor-
tions, not pre-viability abortions. And
it contains exceptions to protect the
health as well as life of the mother.

In my humble opinion, the bill before
us now, presented by the distinguished
Senator from Pennsylvania, is uncon-
stitutional and it represents a direct
challenge to Roe. It provides no excep-
tion for cases where the banned proce-
dure may be necessary to protect a
woman’s health. It ignores the viabil-

ity line established in Roe and re-
affirmed in Casey. Although the term
‘‘partial-birth abortion’’ is not a medi-
cally recognized term, the bill’s focus
on a particular procedure means that
this procedure will be banned even if
performed pre-viability, during the sec-
ond trimester. Roe does not permit
abortions to be banned prior to viabil-
ity. That is the constitutional frame-
work here.

I think the proponents of this bill
know well the challenges to Roe that
this legislation presents. The mag-
nitude of this bill is enormous for the
long-term preservation of safe and
legal abortion in this country. The
Santorum bill would have an imme-
diate and direct effect on the lives of
women facing tragic and health-threat-
ening circumstances, even in the sec-
ond trimester of pregnancy. The bill
also holds a doctor criminally liable
unless he or she can prove that the
banned procedure was the only one
that would have saved the woman’s
life. Not the woman’s health, but the
woman’s life.

The vagueness of the term ‘‘partial-
birth abortion’’ makes the use of crimi-
nal penalties particularly troublesome.
Doctors will not necessarily know
when they are violating the law, since
no precise procedure is referred to in
the law.

During last year’s hearing before the
Judiciary Committee, none of our med-
ical experts who testified had heard of
the term partial-birth abortion. Since
then, of course, times have changed.
But none could point to a medical text
that used the term.

Georgetown law professor, Michael
Seidman, stated in hearings last year:

If I were a lawyer advising a physi-
cian who performed abortions, I would
tell him to stop because there is just
no way to tell whether the procedure
will eventuate in some portion of the
fetus entering the birth canal before
the fetus is technically dead, much less
being able to demonstrate that after
the fact.

This is the catch-22 in the bill of the
distinguished Senator from Pennsylva-
nia. It can be applied to much more
than just the procedure we think is at
hand. The use of criminal penalties in
conjunction with a vague term such as
‘‘partial-birth abortion’’ is likely to
make the Santorum bill unconsti-
tutionally vague and, therefore, unen-
forceable.

Our bill, instead, provides civil pen-
alties for any post-viability abortion
performed without sufficient medical
justification. I believe that these civil
penalties will effectively deter any
physician who would perform a post-vi-
ability abortion for anything other
than the most serious reasons.

Women’s health, I think, should be of
great importance to this body, and I
would also hope that every woman in
the United States would want a Con-
gress to legislate based on what we
thought would help their health, rather
than create situations which would
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deny them the opportunity prevent
long-term damage to their physical
health.

Late in certain types of highly trou-
bled pregnancies, there are only lim-
ited options available to physicians,
and I would like to give some examples
of rare medical conditions that could
necessitate a post-viability procedure
for which there are no other alter-
natives available.

One example would be a fetus that
has a greatly enlarged hydrocephalic
head, three times the normal size, the
cranium filled with fluid. The head is
so large the woman physically cannot
deliver it. Labor is impossible because
the fetus cannot get through the birth
canal. A caesarean may well be impos-
sible for medical reasons.

Let me give you an actual case, the
case of Viki Wilson. She stated:

Then I had a final ultrasound at 36 weeks,
just 4 weeks from my due date, and the world
came crashing down around us. Our child
was diagnosed with encephalocoele. Most of
her brain had grown outside her head, and
what did form was abnormal. Abigail could
not survive outside the womb, and she was
already suffering from seizures. At first I
said, let’s do a C-section, let’s get her out of
there! My doctor said, sadly, ‘‘Viki, we do C-
sections to save babies. I can’t save Abigail,
and I can’t justify the risks of a C-section to
your health when you are going to lose your
daughter no matter what.’’ So even though
my medical training—

And this woman was a nurse—
told us that there was no hope, my husband
and I went to several specialists in the des-
perate belief that there was someone out
there with a magic wand who would say, ‘‘I
can help save your daughter.’’ No one did, no
one could. Finally, we made a decision, based
entirely on love, to end the pregnancy.

This is one of those situations that
no one knows beforehand that they
may be in.

There is also a case of a rigid fetus
caused by arthrogryposis. This kind of
fetus cannot move through the birth
canal. It risks rupturing the woman’s
cervix. With prolonged intense pushing,
the mother’s heart is placed at risk.

Other health conditions can prevent
a woman from being able to tolerate
the stress of labor or surgery. They in-
clude cardiac problems like congestive
heart failure, severe kidney disease,
renal shutdown, severe hypertension,
and so on.

In fact, it is certain health-related
concerns that has caused me to part
ways with Senator DASCHLE’s ap-
proach. In many regards, the bill which
we are introducing is similar to Sen-
ator DASCHLE’s in several respects, but
in one it is different.

We are alike in that both bills would
limit all forms of post-viability abor-
tions. The principal difference is the
health exception. Our bill would allow
third trimester abortions only in cases
where the life of the mother is at issue
or where an abortion is necessary to
avert serious adverse health con-
sequences to the mother. The Daschle
bill, as I understand it, would allow an
exception only in cases where continu-
ation of the pregnancy would risk

grievous injury to the mother’s phys-
ical health. Grievous injury is defined
as a seriously debilitating disease or
impairment specifically caused by the
pregnancy or an inability to provide
necessary treatment for a life-threat-
ening condition.

I believe that the Daschle substitute
would not allow the abortion procedure
for certain serious conditions that, al-
though they are not caused by the
pregnancy, are exacerbated by the
pregnancy. I believe the limiting lan-
guage of this bill could foreclose a doc-
tor’s option in certain situations that
cannot be anticipated, and that is my
concern. Who knows what situation
one may be in or if the situation may
not arise until labor or delivery?

For example, one House witness tes-
tified that her baby had a brain im-
properly formed, pressured by a backup
of fluid, a greatly enlarged head, a mal-
formed and failing heart, a malfunc-
tioning liver, and a dangerously low
amount of amniotic fluid. A physician,
we believe, needs the latitude to deal
with these complex emergency situa-
tions as they are trained to do.

I also believe it is important to un-
derstand, and I hope if I am wrong that
the Senator will correct me, that the
Daschle substitute makes no provision
for a severely malformed fetus incom-
patible with life, if that baby can be de-
livered in a live condition even for a
matter of minutes or days.

Roe simply states if the State is in-
terested in protecting fetal life after
viability, it may go so far as to pro-
scribe abortion during that period, ex-
cept when it is necessary to preserve
the life or health of the mother.

I think that is a very important con-
stitutional mandate, that any bill
passed here in the next day or so must
meet the test of constitutionality.

So we will, at an appropriate time,
present a bill that we hope will meet
this test.

Let me just end by saying that every-
thing that I have read, everything that
I have seen indicates that post-viabil-
ity abortions are extremely rare, and
that the vast majority, over 99 percent
of abortions, are performed very early
in pregnancy. The latest data that we
have from the Guttmacher Institute,
whose figures are relied upon by the
Centers for Disease Control, indicates
that 99 percent of all abortions are per-
formed before 20 weeks of gestation; 90
percent are performed within the first
12 weeks; and less than 1 percent are
performed after 20 weeks. Only four-
hundredths of 1 percent performed
after 20 weeks are performed during the
third trimester. So this means there is
a total of about 400 to 600 abortions
performed annually during the third
trimester of pregnancy.

According to the Centers for Disease
Control, 98.9 percent of all abortions
are performed by the simple curettage
procedure, which simply involves the
scraping of the interior of the uterus.

So any way you view it, we are look-
ing at a very small number of cases. I

guess my plea is for those cir-
cumstances which cannot be antici-
pated, for circumstances where the
mother’s life and health truly are at
risk and—as I learned firsthand with
my own daughter—nobody really un-
derstands or can have a looking glass
to indicate what those circumstances
may be.

As I said, I basically believe that the
intact D&E or intact D&X, whatever
one may choose, should not be used. I
am hopeful that the medical profession
will take that view, and I believe that
there are ongoing discussions on that
subject.

But I believe that when we pass legis-
lation that affects every single woman
in the United States who can possibly
be at issue in this case, that to pass a
piece of legislation which would man-
date that a seriously abnormal fetus,
unable over time to sustain life outside
the womb, would have to be delivered
regardless of the health impacts on the
mother, is not a piece of legislation
that I, in good conscience, can support.
So, Madam President, at the appro-
priate time, Senators BOXER, MOSELEY-
BRAUN, and I will present a substitute
amendment.

I thank the Chair and yield the floor.
Mr. SANTORUM addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania is recognized.
Mr. SANTORUM. Thank you, Madam

President. I will just say in response to
the Senators from California, I just
need to reiterate what we stated ear-
lier, and Senator DEWINE read earlier,
that there is no health reason where
this is the only option. AMA said that
today. They came out with a report
saying that today. The American Col-
lege of Gynecologists and Obstetricians
have said so.

This is not going to limit anybody’s
access to abortion if that is what they
choose to do. It eliminates a procedure,
a procedure, as I said before, that is
not medically recognized, it is not in
the literature, it is not peer reviewed,
it is not taught anywhere in any medi-
cal school. It eliminates a procedure
which many of us believe, and I believe
the vast majority of the American pub-
lic believes, goes too far, is too brutal,
is outside the realm of what we should
allow in a civilized society.

So I keep hearing the concerns that,
‘‘Well, maybe there’s something out
there, maybe there’s a case out there
that this is necessary.’’ I know that the
Senator from California started with
the case of Viki Wilson and talked
about one of those instances being the
case of hydrocephaly. I am going to
talk about a case of hydrocephaly. I am
going to talk about a case where a
mother involved with a little baby in
her womb, diagnosed with
hydrocephaly, was confronted with the
very same problems that Viki Wilson
was confronted with, the very same
challenges Viki Wilson was confronted
with, the very same challenges that
not just Viki Wilson or Laurie Watts
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were confronted with, but, unfortu-
nately, lots of mothers and fathers are
confronted with.

I suggest that there is a different
way, that there are other options, op-
tions that are much more fulfilling,
more decent, more human, more hu-
mane than the option of a partial-birth
abortion.

We hear so much talk about the peo-
ple who came to the White House and
stood with the President. The Senator
from California, Senator BOXER, is very
fond of putting up charts of individual
families that have gone through this
very difficult time. I have often talked
about the millions of children who die
because of abortion, and the thousands
of abortions of partial-birth abortion.
But somehow or another, that does not
seem to lock on, at least with the
media or, in some respects, even with
the American public. It reminds me of
what Joseph Stalin once said. He said:

A single death is a tragedy—a million
deaths is a statistic.

I think for far too often, we have
been arguing statistics here, about the
numbers of millions of children, and
maybe, oddly, we can learn something
from Joseph Stalin.

So today I am going to talk about
what could have been a single tragedy,
what could very well have been a Viki
Wilson, what could have been a whole
host of other mothers and fathers who
are confronted with this terrible di-
lemma of having a child who just
might not survive.

Let me tell you the story about
Donna Joy Watts and Lori and Donny
Watts. The Watts live in Green Castle,
PA. They did not always live there.
They lived, until just a month or so
ago, in western Maryland.

Seven months into her third preg-
nancy, Lori Watts learned that her
child would not be normal, that there
was a problem. A sonogram showed
that her child had a condition known
as hydrocephalus, the same condition
that the Senator from California has
just described with one of the cases the
President points to as the reason for
keeping this procedure legal.
Hydrocephaly is an excessive amount
of cerebral fluid in the skull, also
known as water on the brain.

Lori’s obstetrician said, after the
sonogram was done, that he was going
to refer her to a genetics counselor. I
could talk for a long time about genet-
ics counselors. But I think this story
sums up, unfortunately, what far too
many genetics counselors do.

Lori Watts phoned the clinic to ask
directions and what they planned to
do. The staff member told her that
most hydrocephalic fetuses do not
carry to term so that she should termi-
nate her pregnancy. When she asked,
how could you do an abortion so late in
pregnancy at 7 months, she was told
that the doctor could use a skull-col-
lapsing technique that we refer to as
partial-birth abortion.

Donny Watts demanded to know why
they had been referred to a facility

that counsels for abortion when talk-
ing to his obstetrician, whom he called.
And the obstetrician said, ‘‘Well, you
know, there are doctors there who
didn’t encourage abortion. I thought
you would talk to them, and you
talked to the wrong person.’’

It is amazing—but not amazing—that
you can call a clinic, and depending on
who you talk to is what kind of advice
you are going to get as to whether to
terminate your pregnancy or not. But I
am, frankly, pleased that at least there
are some counselors who will suggest
other alternatives. Far too many do
not in cases as severe as was confront-
ing the Watts family.

In that conversation with their ob-
stetrician, he advised the Watts to see
a specialist in high-risk obstetrics. I
can say that in conversations with the
Watts, they were amazed at the atti-
tude of the people they confronted.

The obstetrician, the original obste-
trician, said that he could not take
care of the baby anymore; it was too
complicated. So they went and asked
doctors at Johns Hopkins. They said
they—well, they would not even see
them. All they wanted to do was an
abortion. They would not deliver the
baby.

Then she went to Union Memorial
Hospital, same thing. You hear so
much talk about, well, we cannot get
availability for abortions. How about
availability for delivery?

She finally went to the University of
Maryland Hospital in Baltimore. They
were very quick to dismiss her also.
They said the baby’s chances for sur-
vival were nil, that she would be ‘‘a
burden, a heartache, and a sorrow.’’

Where have we come in this country
where we have so little respect for the
little children among us who just may
not be perfect, that they can be dis-
posed of, that you can look into the
eyes of a mother who desperately
wants her child and tell her, ‘‘It would
just be a burden to you’’?

I do not know of any child that is not
at times a burden. Children are joys
and struggles. I mean, that is just part
of life. If you are not ready to have
some burdens with your children, then
you better not get pregnant in the first
place and try to have children.

Where have we arrived?
She went through four separate occa-

sions. They were discouraging her even
from delivering her child, as des-
perately as she wanted to do so, not un-
like what Viki Wilson ran into.

Lori Watts did not give up. Lori
Watts finally found somebody who
would do it, someone who was not
going to say that it was a burden, a
heartache, or a sorrow, or as the other
doctors said, ‘‘If you didn’t abort, you
would be jeopardizing your own fertil-
ity, your own health.’’

So after all that treatment, they fi-
nally found someone who would do it.

In the process of the care, prior to
the delivery, they found out that the
fetus had occipital meningo-encephalo-
cele, which is exactly again what Viki

Wilson had. Part of the brain was de-
veloping outside of the skull.

There was an article from today’s
Washington Times, on page 2, about
the Watts family. In that article, Mrs.
Watts is quoted saying at this time in
her life that ‘‘everyone on the other
side talks about choice, but they didn’t
want to give us a choice. They said
they would not deliver her.’’

Imagine, people wonder how far we
have gone. People wonder how we can
be debating partial-birth abortion on
the floor of the U.S. Senate and have
people get up and argue that it should
be legal.

Listen to this. They would not even
deliver her at four places—four places.
They did finally find someone who
would deliver the baby at the Univer-
sity of Maryland Hospital. They deliv-
ered through a cesarean section. The
Watts’ third daughter, Donna Joy—
Donna, named after her dad, Donny;
Joy, for obvious reasons—was born on
November 26, 1991.

Yes, she was born with a lot of prob-
lems, a lot of serious problems. But let
me describe to you what they had to
confront now after they fought and did
not give up to give their daughter a
chance. Donna Joy was born with
hydrocephaly.

That is a picture of her shortly after
her birth.

For 3 days—for 3 days—they refused
to drain the water off her brain. They
said she was going to die, and so they
refused to put a shunt in and drain the
water. For 3 days they hydrated her,
gave her fluids, but they did not feed
her because they said she was going to
die.

Mrs. Watts said in this article, ‘‘The
doctors wouldn’t operate on her to save
her life. I just about had to threaten
one of the doctors physically. And I
was seconds from throwing him against
the wall. She was already born and
they were still calling her a fetus.’’

But Lori and Donny Watts did not
give up. They did not cave in to what
our culture around sick babies is any
more, and they fought on. They had the
surgery performed. They began the
feeding. Initially, she fed the baby with
breast milk in a sterilized eyedropper.
Then, at 2 weeks of age, the shunt that
was put in failed, and Donna Joy was
readmitted to the hospital.

A tray of food was delivered by mis-
take to her room. It had some cereal
and bananas and some baby formula on
it. And so Lori decided that she would
mix this together to form a paste, put
it in an eyedropper, and place a drop in
the back of Donna’s tongue.

You see, Donna Joy was born with
about 30 percent of her brain. Donna
Joy was born without a functioning
medulla oblongata, with a deformed
brain stem. She had no control over
her sphincter muscle, so things that
were given to her would come straight
back up. There was nothing to hold the
food in her stomach. So Mrs. Watts
came up with the idea of getting some-
thing that was heavy, pasty, and put-
ting it way back. And it worked.
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You want to talk about a burden and

a joy? For the next several months,
they had to feed Donna Joy that way.
It took an hour and a half to feed their
daughter; an hour-and-a-half break and
then an hour-and-a-half feeding, 24
hours a day. She had to fight. She had
to fight.

Four months later, a CT scan re-
vealed she also suffered from lobar-
haloprosencephaly, a condition that re-
sults in the incomplete cleavage of the
brain.

She also suffered from epilepsy, a
sleep disorder, and continuing digestive
complications. The neurologist sug-
gested that ‘‘We may have to consider
a gastronomy tube [a gastronomic
tube] in order to maintain her nutri-
tion and physical growth.’’

She was suffering from apnea, a con-
dition which spontaneously stops
breathing.

At 18 months, Donna Joy had another
brush with death. She contracted en-
cephalitis, which is the inflammation
of the brain. So a little girl, with 30
percent of her brain, who has to take
medicine so she does not have seizures,
hit with another problem of encepha-
litis.

As a result of high temperature—she
had a 106 temperature—it was a big set-
back. Up until that time, she was de-
veloping along, using sign language.
She was not talking, but she was com-
municating. That temperature wiped
out, that encephalitis wiped out her
memory. She could not walk or talk.
She was laying in bed having all sorts
of difficulty, could not focus on any-
body, and had deteriorated substan-
tially.

Then a miracle. Lori would tape
shows late at night and put them on to
give some diversion for Donna Joy to
direct her attention. Nothing seemed
to work, until one day a television
show came on, a tape of a television
show called Quantum Leap. The star of
the show, Scott Bakula sings a song
‘‘Somewhere in the Night.’’

Upon hearing that song, she reacted
as follows, according to the newspaper:
‘‘The child stopped crying. Mrs. Watts
rewound the piece and played it again.
This time Donna sat up and tried
crawling toward the television. The
more she watched Quantum Leap the
more Donna improved. She would only
eat and drink when the TV character
was on the screen. Just before she
turned 2, she took her first steps to-
ward Scott Bakula on the TV set.’’

At 2 years, Donna Joy had already
undergone eight brain operations, most
of which occurred at the University of
Maryland hospital. Finally, they re-
ceived news about Donna Joy’s pros-
pects. The neurologist who examined
her after her seizure in 1996 noted that
at 41⁄2 years of age Donna Joy could
speak, walk, and handle objects fairly
well. He also thanked a colleague for
‘‘the kind approval for the follow-up in
allowing me to reassess this beautiful
young child who is, remarkably, doing
very well in spite of significant mal-
formation of the brain.’’

Today, the story of Donna Joy Watts
has inspired many, many people. She
can do a lot in spite of her disabilities.
She has cerebral palsy, epilepsy, tunnel
vision, and Arnold-Chiari Type II mal-
formation, which prevented develop-
ment of her medulla oblongota. She
walks, runs, plays. In fact, she was in
my office most of the afternoon play-
ing with my children. I know she has
very good dexterity because we have
Hershey kisses and Three Musketeer
bars in the front of the office, and she
can unwrap them as fast as any 5-year-
old I have seen.

Prior to Donna Joy moving to Penn-
sylvania, the Governor of Maryland,
Parris Glendenning, honored her with a
Certificate of Courage commemorating
her fifth birthday. The mayor of Ha-
gerstown, MD, Steve Sager, proclaimed
her birthday Donna Joy Watts Day.
Members of the Scott Bakula fan club
sent donations and Christmas presents
for the Watts children. People from all
over the world who learned about
Donna Joy on the Internet have been
moved to write and send gifts. Perhaps
the most important is that the Watts’
determination has inspired a Denver
couple to fight for their little boy who
was born with similar circumstances.

I asked the Watts if there are other
children whom they know who have
survived and done this well. Mrs. Watts
looked back at me and said, ‘‘Other
children with this condition are abort-
ed. We don’t know. We don’t know.’’
We don’t know the power of the human
brain. I hear the story all the time
about how you do not use all your
brain. Well, I guess you do not need it
all to be a functioning human being in
our world. She is very functional.

There is a lot of talk that we need to
have the abortions, particularly in the
case of hydroencephaly to prevent fu-
ture infertility. In June 1995, Lori and
Donny Watts welcomed another child,
Shaylah, into the family. Mrs. Watts
looked at me very proudly and said,
‘‘On the first try.’’

I had the opportunity to walk over
here with Donna Joy, hold her hand,
ride the subway with her, go up the es-
calator, which was a big treat, and
come up and be in the Senate gallery
for only a brief time. She is now back
in my office. I encourage anybody who
would like to meet her, any one of my
colleagues, I encourage all of them to
go and talk to the Watts family and to
look into the eyes of this little girl,
this little girl who could have died
through a partial-birth abortion. You
want a face on partial-birth abortions?
All of the faces are not here to be seen.
They die. Brutal. This is the little girl
who was saved from partial-birth abor-
tion at 51⁄2 years of age.

I will read the end of Tony Snow’s ar-
ticle about this situation of the Watts.
Lori and her husband, both children of
steelworkers, had to overcome the con-
tempt of snobbish doctors and social
workers as they painstakingly built
their own miracle. They never got any
help from feminists, liberal Democrats

or the President. These days, Don
works the 4 p.m.-to-midnight shift in
the local corrections facilities so he
can spend time with his four kids. Lori
educates them in the evening while he
is gone. Unfortunately, they went
bankrupt a couple years ago and have
moved to Pennsylvania, Greencastle, a
beautiful community in Franklin
County, where they live in a 2-bedroom
bungalow on a friend’s farm.

As for choice, here is what Lori has
to say: ‘‘Choice they didn’t give me. I
had to beg for a choice. Why did I have
to go out of my way when they wanted
to kill my baby, when they didn’t want
to operate or feed her? I didn’t get to
choose anything.’’

As I mentioned earlier today, I rose
and asked unanimous consent to have
little Donna Joy Watts sit up there
with her mom and dad and watch this
proceeding and watch Members debate
whether we are going to allow a proce-
dure that could have been used to kill
her still be legal in this country. When
I asked for that unanimous consent,
the Senator from California, Senator
BOXER, objected. Donna Joy Watts is
only 51⁄2 years of age, although I sug-
gest she has lived a lot in those 51⁄2
years. But you have to be 6 years of age
to sit in the Senate gallery unless you
can get unanimous consent in the Sen-
ate to do otherwise, and Senator BOXER
rose and objected. She said, and I
quote, ‘‘I think I am acting in the best
interests of that child.’’ Oh, how many
times has Lori Watts heard that? How
many people have said to her, ‘‘I am
doing this for the best interests of your
child.’’ But she did not listen to them.
If she had listened to them she would
not be here today, sitting here in
Washington, and Donna Joy would not
be on this Earth. Thank God Lori did
not listen to all of the voices, thank
God Donny didn’t listen to all of the
voices that said, ‘‘I think I’m acting in
the best interests of your child.’’

There is no reason—there is no rea-
son—for the conditions that the Sen-
ator from California outlined as medi-
cally necessary reasons to do partial-
birth abortions. There is no reason.
Those are not good reasons. Here is an
example of why it is not a good reason.
You do not have to kill the baby. You
can deliver the baby. You can do a ce-
sarean section. You may at times—in
this case, it was not the case—you may
at times have to separate the mother
from the child, but you never have to
kill the child in the process. You do
not have to do it.

So for all the arguments out there,
for all the people who wanted to have a
face, that is a beautiful face. It is a
beautiful addition, a beautiful con-
tribution to the human spirit. Does it
not make you just feel good to know
that people love their children so
much, love life and respect it so much,
that they will get up every 3 hours for
an hour and a half every day to feed
their children painstakingly one drop
at a time? It ennobles us all. It lifts us
all up.



CONGRESSIONAL RECORD — SENATE S4443May 14, 1997
What is the alternative? Death, de-

struction of a little baby. I do not see
how that elevates any of us. How does
that add to the human condition? How
does that improve the quality of life in
America? How are we ennobling our
culture by this? How are we standing
as a civilization on righteousness with
this? There are beautiful tales to be
told. Just give these children a chance.

That is what this bill does. It outlaws
a barbaric procedure that is never,
never, never, never, never necessary.
Hold that thought. Believe that truth,
then ask yourself why, why do we have
people on the floor of the U.S. Senate,
the greatest deliberative body on the
face of the Earth, defending such cru-
elty, such barbarism, to some of the
most vulnerable among us?

I yield the floor.
Mr. FRIST addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Tennessee is recognized.
Mr. FRIST. Madam President, I rise

today to speak on the issue of partial-
birth abortions. We know that public
opinion on abortion is deeply divided,
and reasoned debate too often degen-
erates into the shouted distortions of
polarized parties. As elected leaders,
we have a responsibility to resist the
temptation of knee-jerk politics and
carefully sift the facts from among the
chaff of many fictions.

Americans, pro-life and pro-choice,
Democrat and Republican, have united
in opposition to partial-birth abortions
because this issue transcends the poli-
tics of abortion. As a society, we have
been shocked to realize we have al-
lowed doctors to perform a procedure
that is a mere 3 inches from infan-
ticide. The nature of this brutal proce-
dure has so shocked us that many pro-
choice Americans fear that women and
their circumstances will be forgotten
in a backlash.

Fear has driven many activists to
turn to deception for a defense. Under-
standable possibly, but unfortunate. As
a physician, I know that women’s
health will never be served in the long
term by myth and by deceit. Therefore,
as we debate this procedure this after-
noon, this evening, and tomorrow, I ap-
peal to my colleagues to represent the
facts accurately. Again and again, we
have had to come to the floor to ad-
dress the fallacies perpetuated by the
opponents of the ban.

As a case in point, I would like to
read an excerpt to illustrate the first
myth, the myth that we have heard
again and again, and the myth is that
partial-birth abortion is necessary to
preserve the health of the mother.

This myth really has been used as
the primary objection, to the ban on
partial-birth abortion. President Clin-
ton has cited the absence of a health
exception as his primary reason for
carrying out the veto of the ban last
year. In an Associated Press interview
on December 13, 1996, President Clinton
described a hypothetical situation
where, without a partial-birth abor-
tion, a woman could not ‘‘preserve the

ability to have further children.’’ He
said that he would not ‘‘tell her that I
am signing a law which will prevent
her from having another child. I am
not going to do it.’’

The scenario described by President
Clinton is heart wrenching, and is
something that people listen to. It
grabs their attention. But his claim
about partial-birth abortion is entirely
fictional. Partial-birth abortion is
never necessary to preserve the health
of a woman.

The College of Obstetricians and
Gynecologists recently issued a state-
ment admitting that their select panel
on partial-birth abortion ‘‘could iden-
tify no circumstances under which this
procedure would be the only option to
save the life or preserve the health of
the mother.’’

Madam President, I ask unanimous
consent to have printed into RECORD
the entire statement of policy.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ACOG STATEMENT OF POLICY AS ISSUED BY
THE ACOG EXECUTIVE BOARD

STATEMENT ON INTACT DILATATION AND
EXTRACTION

The debate regarding legislation to pro-
hibit a method of abortion, such as the legis-
lation banning ‘‘partial birth abortion,’’ and
‘‘brain sucking abortions,’’ has prompted
questions regarding these procedures. It is
difficult to respond to these questions be-
cause the descriptions are vague and do not
delineate a specific procedure recognized in
the medical literature. Moreover, the defini-
tions could be interpreted to include ele-
ments of many recognized abortion and oper-
ative obstetric techniques.

The American College of Obstetricians and
Gynecologists (ACOG) believes the intent of
such legislative proposals is to prohibit a
procedure referred to as ‘‘Intact Dilatation
and Extraction’’ (Intact D & X). This proce-
dure has been described as containing all of
the following four elements: (1) deliberate
dilatation of the cervix, usually over a se-
quence of days; (2) instrumental conversion
of the fetus to a footling breech; (3) breech
extraction of the body excepting the head;
and (4) partial evacuation of the intracranial
contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.

Because these elements are part of estab-
lished obstetric techniques, it must be em-
phasized that unless all four elements are
present in sequence, the procedure is not an
intact D & X.

Abortion intends to terminate a pregnancy
while preserving the life and health of the
mother. When abortion is performed after 16
weeks, intact D & X is one method of termi-
nating a pregnancy. The physician, in con-
sultation with the patient, must choose the
most appropriate method based upon the pa-
tient’s individual circumstances.

According to the Centers for Disease Con-
trol and Prevention (CDC), only 5.3% of abor-
tions performed in the United States in 1993,
the most recent data available, were per-
formed after the 16th week of pregnancy. A
prelimary figure published by the CDC for
1994 is 5.6%. The CDC does not collect data
on the specific method of abortion, so it is
unknown how many of these were performed
using intact D & X. Other data show that
second trimester transvaginal instrumental
abortion is a safe procedure.

Terminating a pregnancy is performed in
some circumstances to save the life or pre-

serve the health of the mother. Intact D & X
is one of the methods available in some of
these situations. A select panel convened by
ACOG could identify no circumstances under
which this procedure, as defined above,
would be the only option to save the life or
preserve the health of the woman. An intact
D & X, however, may be the best or most ap-
propriate procedure in a particular cir-
cumstance to save the life or preserve the
health of a woman, and only the doctor, in
consultation with the patient, based upon
the woman’s particular circumstances can
make this decision. The potential exists that
legislation prohibiting specific medical prac-
tices, such as intact D & X, may outlaw tech-
niques that are critical to the lives and
health of American women. The intervention
of legislative bodies into medical decision
making is inappropriate, ill advised, and
dangerous.

Mr. FRIST. Madam President, in ad-
dition, the AMA task force entitled
‘‘The Report of the Board of Trustees,’’
convened on this very issue, concluded
that ‘‘There does not appear to be any
identified situation in which intact
D&X’’—their attempt to coin a phrase
the procedure we call partial birth
abortion—‘‘is the only appropriate pro-
cedure to induce abortion,’’ and they
admitted that ‘‘ethical concerns have
been raised about intact D&X.’’

Madam President, I will read the sec-
ond myth. It comes directly from a
Planned Parenthood press release. It
says: ‘‘The D&X abortion is a rare and
difficult medical procedure. It is usu-
ally performed in the most extreme
cases to save the life of the woman or
in cases of severe fetal abnormalities.’’

That is taken from Allen Rosenfeld,
dean of the Columbia School of Public
Health, Planned Parenthood Federa-
tion of America, press release of June
15, 1995.

This simply is not true. I direct my
colleagues’ attention to the recent ad-
missions of Ronald Fitzsimmons, exec-
utive director of the National Coalition
of Abortion Providers. Mr. Fitz-
simmons has shown amazing integrity
and courage by stepping forward and
really coming clean on this misin-
formation campaign surrounding this
bill. While he himself opposes and is
very adamant when he speaks to all of
us that he opposes the ban on philo-
sophical reasons, he admits that he
‘‘lied through his teeth’’ when he said
that partial-birth abortion was used
rarely and only on women whose lives
were in danger or whose fetuses were
damaged.

He said he just went out there to
‘‘spout the party line.’’ In a recent
American Medical News article in
March of 1997, he explained that he
could no longer justify lying to the
American people, saying, ‘‘You know
they’re primarily done on healthy
women and healthy fetuses, and it
makes you feel like a dirty little abor-
tionist with a dirty little secret.’’

I admire him for his integrity in
coming forth.

Let me quote another partial-birth
practitioner, Dr. James McMahon. He
aborted nine babies simply because
they had a cleft lip. Many others, at
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least 39, were aborted because of the
psychological and emotional health of
the mother, despite the advanced ges-
tational age and health of the child.
Another practitioner, Dr. Martin Has-
kell claims that 80 percent of the par-
tial-birth abortions he performed were
for ‘‘purely elective’’ reasons.

So, in summary, we can categorically
dismiss claims that the procedure is
necessary for the health of the mother
and that most of these babies are se-
verely deformed.

Women always have safe and effec-
tive alternatives to partial-birth abor-
tion in any trimester. The Washington
Post put it this way: ‘‘It is possible—
and maybe even likely—that the ma-
jority of these abortions are performed
on normal fetuses, not on fetuses suf-
fering genetic or developmental abnor-
malities. Furthermore, in most cases
where the procedure is used, the phys-
ical health of the woman * * * is not in
jeopardy.’’

That is from the Washington Post of
September 17, 1996.

I submit that part of the confusion
on this issue is due to the deliberate
manipulation of the collective sym-
pathy that we all have when we talk
about the health of the mother. When
the President of the United States de-
fends his veto of the partial-birth abor-
tion ban on the grounds that he wants
to protect women’s health, most people
assume that he is talking about wom-
en’s physical health. I imagine that
most Americans would actually be sur-
prised to learn that babies in the late
second and early third trimesters may
be legally aborted for reasons other
than the life and/or the physical health
of the mother. What the President does
not tell you is that under Doe versus
Bolton, a 1973 Supreme Court case,
health is defined to include ‘‘all fac-
tors—physical, emotional, psycho-
logical, familial, and a woman’s age—
relevant to the well-being of the pa-
tient.’’

A broad definition of health.
People in the abortion industry un-

derstand that there are many late-term
abortions performed for social reasons
as well as health reasons. A 1993 Na-
tional Abortion Federation internal
memorandum acknowledged, ‘‘There
are many reasons why women have
later abortions,’’ and they include
‘‘lack of money or health insurance, so-
cial-psychological crises, lack of
knowledge about human reproduction,
et cetera.’’ So when you see legislation
come to the floor of the U.S. Senate to
allow late-term abortions if the moth-
er’s health is at risk, just remember
how health is being defined—so broadly
that you can drive a truck through it.

Unfortunately, opponents of the bill
don’t stop there. You will hear a third
carefully crafted myth that goes some-
thing like this.

This procedure, if not wildly accept-
ed, could possibly be the best procedure
in a particular woman’s situation.

As a physician, I have a sworn com-
mitment to preserve the life and health

of every single patient. So I have taken
the liberty of calling and checking
with people around the country, check-
ing with key obstetricians and abor-
tion providers all across this Nation.
From the outset, I will admit that it
has been difficult for me to imagine
how a procedure that is not taught in
residency programs where obstetri-
cians are trained—it is not taught
today; it is not referenced in our peer
review journals, which is really the
substance, the literature through
which we teach each other, and share
information; it is not in peer review
journals—it is a little bit hard for me
to understand how people could argue
that this is the best procedure avail-
able. Really until the recent con-
troversy, many practitioners who you
talk to had never heard of this particu-
lar procedure.

On the other hand, a lot of my medi-
cal colleagues—they rightly fear the
Government coming in and trying to
control everything that they do in
their practice—have said that this pro-
cedure could be the best alternative in
a given situation. They have not en-
dorsed it. They have not listed specific
medical indications for the procedure,
and they have not even recommended
that it be used in most circumstances,
but they have said—again, with this
great fear that the Federal Govern-
ment will come in and control every-
thing that they do—that the physician
should retain the right to use this pro-
cedure if a circumstance should hypo-
thetically arise in which an individual
might think it is the best option.

But when questioned about this very
specific issue, the ACOG president of
the Society of Obstetricians and Gyne-
cologists, Dr. Fredric Frigoletto, main-
tains that, ‘‘There are no data to say
that one of the procedures is safer than
the other.’’ When asked why the state-
ment then said that the procedure
‘‘may be the best’’ in some cases, Dr.
Frigoletto answered, ‘‘or it may not
be.’’

That interview is from the American
Medical News, March 3, 1997.

Moreover, Dr. Warren Hern, author of
the textbook Abortion Practice, the
Nation’s really most widely used text-
book on abortion procedures and abor-
tion standards, said, ‘‘I have very seri-
ous reservations about this procedure
* * * You really can’t defend it * * * I
would dispute any statement that this
is the safest procedure to use.’’

Dr. Hern specializes in late-term
abortions.

Incidentally, Madam President, I
would like to note that it is difficult
from a medical perspective to categori-
cally describe late-term surgical abor-
tions as the best option. In the first
place, medical, nonsurgical, late-term
abortion methods are generally re-
garded as superior to surgical methods.

Second, the National Abortion Fed-
eration concedes that at this point in
time residents may not receive enough
training in abortion to ‘‘be truly com-
petent.’’

Third, Dr. Haskell who, is considered
to be one, if not the creator, of the cre-
ators of the procedure we are talking
about, specifically acknowledged in his
paper that a disadvantage of the par-
tial-birth procedure was that it re-
quires a ‘‘high degree of surgical skill.’’

So let me just recap briefly. You
have a brutal, basically repulsive pro-
cedure designed to kill a living infant
outside of the birth canal—except for
the head. Leading providers of women’s
obstetrical and gynecological services
condemn it. They recommend it not be
used. They refuse to endorse it. They
highlight its risks, and say that there
are other safe and effective alter-
natives available. But for political rea-
sons—and I understand the politics in-
volved—they urge us not to ban it be-
cause that would be violating the sanc-
tity of the physician-patient relation-
ship.

Madam President, as a physician and
as a father, I submit that any provider
who performs a partial-birth abortion
has already violated that sanctity of
the physician-patient relationship.

Another myth: Medical procedures
should never, under any circumstances,
be criminalized.

It is a myth that I thought about. I
would like to defer to this matter to
the American Medical Association
which concedes that there are cir-
cumstances where Government inter-
vention, even in the form of criminal-
ization of specific medical procedures,
is appropriate.

I am quoting now from the letter of
AMA Executive Vice President P. John
Seward, M.D., to Representative
CARDIN: He says:

AMA’s generic policy calls for opposition
to the criminalization of medical procedures
and practices. Therefore, on the surface, it
would seem obvious for the AMA to oppose
this bill. However, our policy cannot be ap-
plied without context. For example, the
AMA has a strong ethical and policy position
against . . . the practice some have called
‘‘physician-assisted suicide’’ and we have op-
posed efforts to legalize such activities even
though current law could be considered the
criminalization of a medical procedure.

The context in the case of partial-
birth abortion, as in the case of physi-
cian-assisted suicide, is the time-hon-
ored Hippocratic principle, ‘‘First do
no harm.’’ An additional component of
the context is the reality that this pro-
cedure is not endorsed by the medical
academy, and is made unnecessary by
other widely used, safe and effective
options.

Those of us in this room have fol-
lowed this debate for 2 years now, some
for much longer. From day one, there
has been a pattern of manipulation, de-
ception, misinformation, and coverup;
even at the risk of harming women’s
health.

There is one final myth that has been
perpetuated, and then I will yield the
floor.

Those of us in opposition to the par-
tial-birth abortion have had to dispel
the notion—actually dangerous to
women’s health—that their babies



CONGRESSIONAL RECORD — SENATE S4445May 14, 1997
would be killed if they took anesthesia
for any reason during pregnancy.

Let me quote again from some pro-
choice literature trying to appease
women’s fears about partial-birth abor-
tion by asserting that the baby is al-
ready dead when the doctor plunges the
scissors into the back of the baby’s
head.

‘‘The fetus dies of an overdose of an-
esthesia given to the mother intra-
venously.’’

That is from a Planned Parenthood
fact sheet.

No. 2. ‘‘Neurological fetal demise is
induced, either before the procedure
begins or early on in the procedure, by
the steps taken to prepare the woman
for surgery.’’

That is from the National Abortion
Federation news release July 1995. It is
simply not true. I will turn to the
president of the American Society of
Anesthesiologists who personally came
to Capitol Hill to refute this argument,
and he basically, in testifying before
the Senate Judiciary Committee, said
that intravenous anesthesia would not
kill the baby. He said:

‘‘In my medical judgment, it would
be necessary in order to achieve neuro-
logical demise of the fetus in a partial-
birth abortion to anesthetize the moth-
er to such a degree as to place her own
health in serious jeopardy.’’

Now, in closing, we have heard many
eloquent statements today, and we will
likely hear them tomorrow, in defense
of this brutal and inhumane procedure,
but in the words of the great poet Mil-
ton, ‘‘All is false and hollow.’’ Despite
the preponderance of evidence, we are
compelled to again listen to arguments
designed solely to ‘‘make the worse ap-
pear the better reason,’’ and we must
continue to address deceptions de-
signed to ‘‘perplex and dash’’ honest
counsel. There is no excuse at this
stage of the game for not knowing the
truth, the absolute truth. There is no
room—no room any longer to pretend
that this procedure is necessary for the
health of the mother or that it might
be the best. It is time, as Mr. Fitz-
simmons so plainly put it, for ‘‘the
[abortion] movement to back away
from the spins and half truths.’’

Partial-birth abortions cannot and
should not be categorized with other
medical procedures or even other abor-
tions. They should not be allowed in a
civilized country. With the reintroduc-
tion of the partial-birth abortion ban
legislation in the Senate, we have the
opportunity to right now to right a
wrong, and now once again the Amer-
ican people are calling on us to listen
not to political advisers, not to radical
interest groups—but to our conscience.
It will take moral courage to put a
stop to the propaganda, but we all have
the means at our disposal to do the
right thing. For the sake of women, for
the sake of their children, and for the
sake of our future as a society, we
must put a stop once and for all to par-
tial-birth abortion.

I yield the floor.

(Mr. FAIRCLOTH assumed the
chair.)

Mr. KYL. Mr. President, when Presi-
dent Clinton vetoed the Partial-Birth
Abortion Ban Act a year ago, he said
there are ‘‘rare and tragic situations
that can occur in a woman’s pregnancy
in which, in a doctor’s medical judg-
ment, the use of this procedure may be
necessary to save a woman’s life or to
protect her against serious injury to
her health.’’

I do not doubt that the President
made that statement about the rarity
of the procedure and its utility, relying
in good faith on information provided
at the time by certain organizations
involved in this debate. We now know,
however, that the information given
the President was of questionable
value, if not downright inaccurate.

A number of pro-abortion organiza-
tions, for example, had suggested that
partial-birth abortions totaled only
about 500 a year and that they were
limited to very serious and tragic cases
where there was no alternative.

This is how the Planned Parenthood
Federation of America characterized
partial-birth abortion in a November 1,
1995, news release: ‘‘The procedure, di-
lation and extraction (D&X), is ex-
tremely rare and done only in cases
when the woman’s life is in danger or
in cases of extreme fetal abnormality.’’
Let me quote that again, done only—
only—in cases when the woman’s life is
in danger or in cases of extreme fetal
abnormality.

The organization repeated this sev-
eral times. In a press release issued on
March 26, 1996, Planned Parenthood
said, ‘‘The truth is that the D&X proce-
dure is only used when the woman’s
life or health is in danger or in cases of
extreme fetal anomaly.’’ The state-
ment is absolute: the procedure is only
used under these conditions, said the
organization.

In fairness, I will point out that
Planned Parenthood was not the only
group to make such sweeping state-
ments at that time.

Within the last few months, however,
the story has started to unravel. On
February 26, the New York Times re-
ported that Ron Fitzsimmons, execu-
tive director of the National Coalition
of Abortion Providers, admitted he
‘‘lied in earlier statements when he
said [partial-birth abortion] is rare and
performed primarily to save the lives
or fertility of women bearing severely
malformed babies.’’ According to the
Times, ‘‘He now says the procedure is
performed far more often than his col-
leagues have acknowledged, and on
healthy women bearing healthy
fetuses.’’

Mr. Fitzsimmons told American Med-
ical News the same thing—that is, the
vast majority of these abortions are
performed in the 20-plus week range on
healthy fetuses and healthy mothers.
He said, ‘‘The abortion rights folks
know it, the anti-abortion folks know
it, and so, probably, does everyone
else.’’

I ask unanimous consent that the
full text of the New York Times and
the American Medical News articles be
printed in the RECORD at the conclu-
sion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)
Mr. KYL. Mr. President, Ron Fitz-

simmons’ admission is really not all
that surprising. Even at the time of the
debate in the Senate last year, the pre-
ponderance of evidence suggested that
the procedure was more common than
some of its defenders wanted the public
and Congress to believe. Consider, for
example, that Dr. Martin Haskell, who
authored a paper on the subject for the
National Abortion Federation, said in a
1993 interview with American Medical
News, ‘‘in my particular case, probably
20 percent—of the instances of this pro-
cedure—are for genetic reasons. And
the other 80 percent are purely elec-
tive.’’ He suggested at the time that an
estimate of about 4,000 partial-birth
abortions a year was probably accu-
rate.

Another doctor, Dr. James McMahon,
who acknowledged that he performed
at least 2,000 of the procedures, told
American Medical News before he died
that he used the method to perform
elective abortions up to 26 weeks and
nonelective abortions up to 40 weeks.
His definition of ‘‘non-elective’’ was ex-
pansive, including ‘‘depression’’ as a
maternal indication for the procedure.
More than half of the partial-birth
abortions he performed were on
healthy babies.

The Record of Bergen County, NJ
published an investigative report on
the issue last year and reported that in
New Jersey alone, at least 1,500 partial-
birth abortions are performed annu-
ally, far more than the 450 to 500 such
abortions that the National Abortion
Federation said were occurring across
the entire country.

According to the Record, doctors it
interviewed said that only a ‘‘minus-
cule’’ number of these abortions are
performed for medical reasons.

Mr. President, evidence overwhelm-
ingly indicates that partial-birth abor-
tions are performed far more often
than President Clinton suggested when
he vetoed the Partial-Birth Abortion
Ban Act last year. But what about his
comments about the need to protect
the life and health of the mother?

Here is what the former Surgeon
General of the United States, Dr. C.
Everett Koop—a man who President
Clinton singled out for praise as some-
one trying ‘‘to bring some sanity into
the health policy of this country’’—had
to say on the subject. He said that
‘‘partial-birth abortion is never medi-
cally necessary to protect a mother’s
health or future fertility. On the con-
trary, this procedure can pose a signifi-
cant threat to both.’’

That is consistent with testimony
that the Judiciary Committee received
in late 1995 from other medical experts.
Dr. Nancy Romer, a practicing ob-gyn
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from Ohio, testified that in her 13 years
of experience, she never felt compelled
to recommend this procedure to save a
woman’s life. ‘‘In fact,’’ she said, ‘‘if a
woman has a serious, life threatening,
medical condition this procedure has a
significant disadvantage in that it
takes three days.’’

Even Dr. Warren Hern, the author of
the Nation’s most widely used text-
book on abortion standards and proce-
dures, is quoted in the November 20,
1995 edition of American Medical News
as saying that he would ‘‘dispute any
statement that this is the safest proce-
dure to use.’’ He called it ‘‘potentially
dangerous’’ to a woman to turn a fetus
to a breech position, as occurs during a
partial-birth abortion.

The American College of Obstetri-
cians and Gynecologists, which, many
will recall, supported the President’s
veto last year, was quoted by col-
umnist Charles Krauthammer on
March 14 as conceding that there are
‘‘no circumstances under which this
procedure would be the only option to
save the life of the mother and preserve
the health of the woman.’’ I would
point out that, in the event that a doc-
tor determined that a partial-birth
abortion was the only procedure avail-
able to save a woman’s life, he should
or could proceed since the legislation
includes a life-of-the-mother exception.

Mr. President, I know that there are
several other concerns that have been
expressed about the legislation. For ex-
ample, some have questioned its con-
stitutionality, and that is a legitimate
question. Of course, we all can specu-
late about how the U.S. Supreme Court
might rule on the matter. But as Har-
vard Law School Professor Lawrence
Tribe noted in a November 6, 1995 letter
to Senator BOXER, there are various
reasons ‘‘why one cannot predict with
confidence how the Supreme Court as
currently composed would rule if con-
fronted with [the bill].’’ He noted that
the Court has not had any such law be-
fore it. And he noted that ‘‘although
the Court did grapple in 1986 with the
question of a State’s power to put the
health and survival of a viable fetus
above the medical needs of the mother,
it has never directly addressed a law
quite like [the Partial-Birth Abortion
Ban Act].’’

Mr. President, neither Roe versus
Wade nor any subsequent Supreme
Court case has ever held that taking
the life of a child during the birth proc-
ess is a constitutionally protected
practice. In fact, the Court specifically
noted in Roe that a Texas statute
that—making killing a child during the
birth process a felony—had not been
challenged. That portion of the law is
still on the books in Texas today.

Remember what we are talking about
here: ‘‘an abortion in which the person
performing the abortion partially
vaginally delivers a living fetus before
killing the fetus and completing the
delivery.’’ That is the definition of a
partial-birth abortion in the pending
legislation.

So we are talking about a child
whose body, save for his or her head,
has been delivered from the mother—
that is, only the head remains inside.
No matter what legal issues are in-
volved, I hope no one will forget that
we are talking about a live child who is
already in the birth canal and indeed
has been partially delivered.

Even if the Court did somehow find
that a partially delivered child is not
constitutionally protected, the Partial-
Birth Abortion Ban Act could still be
upheld under Roe and Planned Parent-
hood of Southeastern Pennsylvania
versus Casey. Under both Roe and
Casey, the Government may prohibit
abortion after viability, except when
necessary to protect the life or health
of the mother. As I indicated earlier in
my remarks, medical experts, includ-
ing the former Surgeon General, Dr. C.
Everett Koop, have said that this pro-
cedure is never medically necessary to
protect a mother’s health or future fer-
tility. Others have even questioned its
safety, calling it ‘‘potentially dan-
gerous.’’

By contrast, in cases prior to viabil-
ity, Casey allows regulation of abor-
tion that is reasonably related to a le-
gitimate State interest, unless the reg-
ulation places an ‘‘undue burden’’ on a
woman’s right to choose an abortion.
But as I just indicated, the pending bill
would only ban one type of procedure,
involving the partial delivery of a child
before it is killed. Other procedures
would still be available if a woman’s
health were threatened. And the bill
would allow a doctor to proceed with a
partial-birth abortion if the woman’s
life were threatened.

Mr. President, Notre Dame’s Profes-
sor of Constitutional Law, Douglas W.
Kmiec, made the point in testimony
before the Judiciary Committee on No-
vember 17, 1995, that ‘‘even in Roe the
Court explicitly rejected the argument
that a woman ‘is entitled to terminate
her pregnancy at whatever time, in
whatever way, and for whatever reason
she alone chooses’ [410 U.S. at 153].’’
Professor Kmiec went on to note that
under Casey, there is an elementary
difference between banning all abor-
tions and banning one procedure that
medical testimony indicates is not at
all necessary to save a mother’s life.

Mr. President, although I believe the
law would be upheld by the Court, I
will concede that no one can say with
certainty how the Supreme Court will
rule until it has ruled. Until then, I
suggest that we not use that as an ex-
cuse to avoid doing what we believe is
right.

Mr. President, the other issue I want
to address briefly before closing in-
volves the question of when this proce-
dure is performed. Some people, sug-
gesting a way to compromise on the
legislation, are now focusing on the
third trimester, proposing that limita-
tions on the procedure be restricted to
that time period. Of course, all of the
evidence suggests that the vast major-
ity of partial-birth abortions—some 90

percent—occur during the second tri-
mester of pregnancy. And as Ron Fitz-
simmons put it, they are performed for
the most part on healthy women and
healthy babies.

A third-trimester partial-birth abor-
tion ban would be a hollow gesture at
best, and at worst, a cynical hoax on an
American public that is outraged at
the barbarity of this procedure.

It seems to me that a third-trimester
limitation is merely a way for defend-
ers of the status quo to make it appear
that they are doing something to end
this horrifying procedure without
doing anything at all.

Mr. President, the spotlight is on
this body. The facts are on the table.
Let us do what is right and put a stop
to what our colleague, Senator DANIEL
PATRICK MOYNIHAN, has appropriately
characterized as infanticide. Let us
pass this bill.

EXHIBIT I
[From the New York Times, Feb. 26, 1997]
AN ABORTION RIGHTS ADVOCATE SAYS HE

LIED ABOUT PROCEDURE

(By David Stout)
WASHINGTON.—A prominent member of the

abortion rights movement said today that he
lied in earlier statements when he said a
controversial form of late-term abortion is
rare and performed primarily to save the
lives or fertility of women bearing severely
malformed babies.

He now says the procedure is performed far
more often than his colleagues have ac-
knowledged, and on healthy women bearing
healthy fetuses.

Ron Fitzsimmons, the executive director of
the National Coalition of Abortion Provid-
ers, said he intentionally misled in previous
remarks about the procedure, called intact
dilation and evacuation by those who believe
it should remain legal and ‘‘partial-birth
abortion’’ by those who believe it should be
outlawed, because he feared that the truth
would damage the cause of abortion rights.

But he is now convinced, he said, that the
issue of whether the procedure remains legal,
like the overall debate about abortion, must
be based on the truth.

In an article in American Medical News, to
be published March 3, and an interview
today, Mr. Fitzsimmons recalled the night in
November 1995, when he appeared on
‘‘Nightline’’ on ABC and ‘‘lied through my
teeth’’ when he said the procedure was used
rarely and only on women whose lives were
in danger or whose fetuses were damaged.

‘‘It made me physically ill,’’ Mr. Fitz-
simmons said in an interview. ‘‘I told my
wife the next day, ‘I can’t do this again.’ ’’

Mr. Fitzsimmons said that after that inter-
view he stayed on the sidelines of the debate
for a while, but with growing unease. As
much as he disagreed with the National
Right to Life Committee and others who op-
pose abortion under any circumstances, he
said he knew they were accurate when they
said the procedure was common.

In the procedure, a fetus is partly ex-
tracted from the birth canal, feel first, and
the brain is then suctioned out.

Last fall, Congress failed to override a
Presidential veto of a law that would have
banned the procedure, which abortion oppo-
nents insist borders on infanticide and some
abortion rights advocates also believe should
be outlawed as particularly gruesome. Polls
have shown that such a ban has popular sup-
port.

Senator Tom Daschle of South Dakota, the
Democratic leader, has suggested a com-
promise that would prohibit all third-tri-
mester abortions, except in cases involving
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the ‘‘life of the mother and severe impair-
ment of her health.’’

The Right to Life Committee and its allies
have complained repeatedly that abortion-
rights supporters have misled politicians,
journalists and the general public about the
frequency and the usual circumstances of the
procedure.

‘‘The abortion lobby manufactures
disinformation,’’ Douglas Johnson, the com-
mittee’s legislative director, said today. He
said Mr. Fitzsimmon’s account would clarify
the debate on this procedure, which is ex-
pected to be renewed in Congress.

Mr. Fitzsimmons predicted today that the
controversial procedure would be considered
by the courts no matter what lawmakers de-
cide.

Last April, President Clinton vetoed a bill
that would have outlawed the controversial
procedure. There were enough opponents in
the House to override his veto but not in the
Senate. In explaining the veto, Mr. Clinton
echoed the argument of Mr. Fitzsimmons
and his colleagues.

‘‘There are a few hundred women every
year who have personally agonizing situa-
tions where their children are born or are
about to be born with terrible deformities,
which will cause them to die either just be-
fore, during or just after childbirth,’’ the
President said. ‘‘And these women, among
other things, cannot preserve the ability to
have further children unless the enormity—
the enormous size of the baby’s head—is re-
duced before being extracted from their bod-
ies.’’ A spokeswoman for Mr. Clinton said to-
night that the White House knew nothing of
Mr. Fitzsimmons’s announcement and would
not comment further.

In the vast majority of cases, the proce-
dure is performed on a healthy mother with
a healthy fetus that is 20 weeks or more
along, Mr. Fitzsimmons said. ‘‘The abortion-
rights folks know it, the anti-abortion folks
know it, and so, probably, does everyone
else,’’ he said in the article in the Medical
News, an American Medical Association pub-
lication.

Mr. Fitzsimmons, whose Alexandria, Va.,
coalition represents about 200 independently
owned clinics, said coalition members were
being notified of his announcement.

One of the facts of abortion, he said, is that
women enter abortion clinics to kill their
fetuses. ‘‘It is a form of killing,’’ he said.
‘‘You’re ending a life.’’

And while he said that troubled him, Mr.
Fitzsimmons said he continues to support
this procedure and abortion rights in gen-
eral.

[From the American Medical News, Mar. 3,
1997]

MEDICINE ADDS TO DEBATE ON LATE-TERM
ABORTION—ABORTION RIGHTS LEADER
URGES END TO ‘‘HALF TRUTHS’’

(By Diane M. Gianelli)
WASHINGTON—Breaking ranks with his col-

leagues in the abortion rights movement, the
leader of one prominent abortion provider
group is calling for a more truthful debate in
the ongoing battle over whether to ban a
controversial late-term abortion procedure.

In fact, Ron Fitzsimmons, executive direc-
tor of the National Coalition of Abortion
Providers, said he would rather not spend his
political capital defending the procedure at
all. There is precious little popular support
for it, he says, and a federal ban would have
almost no real-world impact on the physi-
cians who perform late-term abortions or pa-
tients who seek them.

‘‘The pro-choice movement has lost a lot of
credibility during this debate, not just with
the general public, but with our pro-choice
friends in Congress,’’ Fitzsimmons said.

‘‘Even the White House is now questioning
the accuracy of some of the information
given to it on this issue.’’

He cited prominent abortion rights sup-
porters such as the Washington Post’s Rich-
ard Cohen, who took the movement to task
for providing inaccurate information on the
procedure. Those pressing to ban the method
call it ‘‘partial birth’’ abortion, while those
who perform it refer to it as ‘‘intact’’ dila-
tion and extraction (D&X) or dilation and
evacuation (D&E).

What abortion rights supporters failed to
acknowledge, Fitzsimmons said, is that the
vast majority of these abortions are per-
formed in the 20-plus week range on healthy
fetuses and healthy mothers. ‘‘The abortion
rights folks know it, the anti-abortion folks
know it, and so, probably, does everyone
else,’’ he said.

He knows it, he says, because when the bill
to ban it came down the pike, he called
around until he found doctors who did them.

‘‘I learned right away that this was being
done for the most part in cases that did not
involve those extreme circumstances,’’ he
said.

The National Abortion Federation’s Vicki
Saporta acknowledged that ‘‘the numbers
are greater than we initially estimated.’’

As for the reasons, Saporta said, ‘‘Women
have abortions pre-viability for reasons that
they deem appropriate. And Congress should
not be determining what are appropriate rea-
sons in that period of time. Those decisions
can only be made by women in consultation
with their doctors.’’

BILL’S REINTRODUCTION EXPECTED

Rep. Charles Canady (R. Fla.) is expected
to reintroduce legislation this month to ban
the procedure.

Those supporting the bill, which was also
introduced in the Senate, inevitably evoke
winces by graphically describing the proce-
dure, which usually involves the extraction
of an intact fetus, feet first, through the
birth canal, with all but the head delivered.
The physician then forces a sharp instru-
ment into the base of the skull and uses suc-
tion to remove the brain. The procedure is
usually done in the 20- to 24-week range,
though some providers do them at later ges-
tations.

Abortion rights activists tried to combat
the images with those of their own, showing
the faces and telling the stories of particu-
larly vulnerable women who have had the
procedure. They have consistently claimed it
is done only when the woman’s life is at risk
or the fetus has a condition incompatible
with life. And the numbers are small, they
said, only 500 to 600 a year.

Furthermore, they said, the fetus doesn’t
die violently from the trauma to the skull or
the suctioning of the brain, but peacefully
from the anesthesia given to the mother be-
fore the extraction even begins.

The American Society of Anesthesiologists
debunked the latter claim, calling it ‘‘en-
tirely inaccurate.’’ And activists’ claims
about the numbers and reasons have been
discredited by the very doctors who do the
procedures. In published interviews with
such newspapers as American Medical News,
The Washington Post and The Record, a Ber-
gen County, N.J., newspaper, doctors who
use the technique acknowledged doing thou-
sands of such procedures a year. They also
said the majority are done on healthy
fetuses and healthy women.

The New Jersey paper reported last fall
that physicians at one facility perform an es-
timated 3,000 abortions a year on fetuses be-
tween 20 and 24 weeks, of which at least half
are by intact D&E. One of the doctors was
quoted as saying, ‘‘we have an occasional
amnio abnormality, but it’s a minuscule

amount. Most are Medicaid patients . . . and
most are for elective, not medical reasons:
people who didn’t realize, or didn’t care, how
far along they were.’’

A Washington Post investigation turned up
similar findings.

‘SPINS AND HALF-TRUTHS’
Fitzsimmons says it’s time for his move-

ment to back away from the ‘‘spins’’ and
‘‘half-truths.’’ He does not think abortion
rights advocates should ever apologize for
performing the procedure, which is what he
thinks they are doing by highlighting only
the extreme cases.

‘‘I think we should tell them the truth, let
them vote and move on,’’ he said.

Charlotte Taft, the former director of a
Dallas abortion clinic who provides abortion
counseling near Santa Fe, N.M., is one of
several abortion rights activists who share
many of Fitzsimmons’ concerns.

‘‘We’re in a culture where two of the most
frightening things for Americans are sexual-
ity and death. And here’s abortion. It com-
bines the two,’’ Taft said.

She agrees with Fitzsimmons that a debate
on the issue should be straight-forward. ‘‘I
think we should put it on the table and say,
‘OK, this is what we’re talking about: When
is it OK to end these lives? When is it not?
Who’s in charge? How do we do it? These are
hard questions, and yet if we don’t face them
in that kind of a responsible way, then we’re
still having the same conversations we were
having 20 years ago.’’

Fitzsimmons thinks his colleagues in the
movement shouldn’t have taken on the fight
in the first place. A better bet, he said,
would have been ‘‘to roll over and play dead,
the way the right-to-lifers do with rape and
incest.’’ Federal legislation barring Medicaid
abortion funding makes exceptions to save
the life of the mother and in those two cases.

Fitzsimmons cites both political and prac-
tical reasons for ducking the fight. ‘‘We’re
fighting a bill that has the support of, what,
78% of the public? That tells me that we
have a PR problem,’’ he said, pointing out
that several members of Congress who nor-
mally support abortion rights voted to ban
the procedure the last time the measure was
considered.

From a practical point of view, it also
‘‘wasn’t worth going to the mat on. . . . I
don’t recall talking to any doctor who said,
‘Ron you’ve got to save us on this one. They
can’t outlaw this. It’d be terrible.’ No one
said that.’’

He added that ‘‘the real-world impact on
doctors and patients is virtually nil.’’ Doc-
tors would continue to see the same pa-
tients, using an alternative abortion method.

In fact, many of them already do a vari-
ation on the intact D&E that would be com-
pletely legal, even if the bill to outlaw ‘‘par-
tial birth’’ abortions passed. In that vari-
ation, the physician makes sure the fetus is
dead before extracting it from the birth
canal. The bill would ban only those proce-
dures in which a live fetus is partially
vaginally delivered.

Lee Carhart, MD, a Bellevue, Neb., physi-
cian, said last year that he had done about
5,000 intact D&Es, about 1,000 during the past
two years. He induces fetal death by inject-
ing digoxin or lidocaine into the fetal sac 72
hours before the fetus is extracted.

DAMAGE CONTROL

Fitzsimmons also questions whether a ban
on an abortion procedure would survive con-
stitutional challenge. In any event, he con-
cludes that the way the debate was fought by
his side ‘‘did serious harm’’ to the image of
abortion providers.

‘‘When you’re a doctor who does these
abortions and the leaders of your movement
appear before Congress and go on network
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news and say these procedures are done in
only the most tragic of circumstances, how
do you think it makes you feel? You know
they’re primarily done on healthy women
and healthy fetuses, and it makes you feel
like a dirty little abortionist with a dirty
little secret.’’

Saporta says her group never intended to
send this message to doctors.

‘‘We believe that abortion providers are in
fact maligned and we work 24 hours a day to
try to make the public and others under-
stand that these are heroes who are saving
women’s lives on a daily basis,’’ she said.

When Fitzsimmons criticizes his move-
ment for its handling of this issue, he points
the finger at himself first. In November 1995,
he was interviewed by ‘‘Nightline’’ and, in
his own words, ‘‘lied,’’ telling the reporter
that women had these abortions only in the
most extreme circumstances of life
endangerment or fetal anomaly.

Although much of his interview landed on
the cutting room floor, ‘‘it was not a shining
moment for me personally,’’ he said.

After that, he stayed out of the debate.
DON’T GET ‘‘SIDETRACKED’’ BY SPECIFICS

While Fitzsimmons is one of the few abor-
tion rights activists openly questioning how
the debate played out, it is clear he was not
alone in knowing the facts that surround the
procedure.

At a National Abortion Federation meet-
ing held in San Francisco last year, Kathryn
Kohlbert, one of the chief architects of the
movement’s opposition to the bill, discussed
it candidly.

Kohlbert, vice president of the New York-
based Center for Reproductive Law and Pol-
icy, urged those attending the session not to
get ‘‘sidetracked’’ by their opponent’s efforts
to get them to discuss the specifics of the
procedure.

‘‘I urge incredible restraint here, to focus
on your message and stick to it, because oth-
erwise we’ll get creamed,’’ Kohlbert told the
group.

‘‘If the debate is whether the fetus feels
pain, we lose. If the debate in the public
arena is what’s the effect of anesthesia, we’ll
lose. If the debate is whether or not women
ought to be entitled to late abortion, we
probably will lose.

‘‘But if the debate is on the circumstances
of individual women . . . and the government
shouldn’t be making those decisions, then I
think we can win these fights,’’ she said.

PUBLIC REACTION

The abortion rights movement’s newest
strategy in fighting efforts to ban the proce-
dure is to try to narrow the focus of the de-
bate to third-trimester abortions, which are
far fewer in number than those done in the
late second trimester and more frequently
done for reasons of fetal anomaly.

When the debate shifts back to ‘‘elective’’
abortions done in the 20- to 24-week range,
the movement’s response has been to assert
that those abortions are completely legal
and the fetuses are considered ‘‘pre-viable.’’

In keeping with this strategy, Sen. Thomas
Daschle (D. S.D.), plans to introduce a bill
banning third-trimester abortions. Clinton,
who received an enormous amount of heat
for vetoing the ‘‘partial birth’’ abortion ban,
has already indicated he would support such
a bill.

But critics counter that Daschle’s proposed
ban—with its ‘‘health’’ exception—would
stop few, if any, abortions.

‘‘The Clinton-Daschle proposal is con-
structed to protect pro-choice politicians,
not to save any babies.’’ said Douglas John-
son, legislative director of the National
Right to Life Committee.

Given the broad, bipartisan congressional
support for the bill to ban ‘‘partial birth’’

abortions last year, it’s unlikely Daschle’s
proposal would diminish support for the bill
this session—particularly when Republicans
control both houses and therefore, the agen-
da.

And given the public reaction to the ‘‘par-
tial birth’’ procedure—polls indicate a large
majority want to ban it—some questions
occur: Is the public reaction really to the
procedure, or to late-term abortions in gen-
eral? And does the public really make a dis-
tinction between late second- and third-tri-
mester abortions?

Ethicists George Annas, a health law pro-
fessor at Boston University, and Carol A
Tauer, PhD, a philosophy professor at the
College of St. Catherine in St. Paul, Minn.,
say they think the public’s intense reaction
to the ‘‘partial birth’’ abortion issue is prob-
ably due more to the public’s discomfort
with late abortions in general, whether they
occur in the second or third trimesters, rath-
er than to just discomfort with a particular
technique.

If Congress decided to pass a bill banning
dismemberment or saline abortions, the pub-
lic would probably react the same way, Dr.
Tauer said. ‘‘The idea of a second-trimester
fetus being dismembered in the womb sounds
just about as bad.’’

Abortions don’t have to occur in the third
trimester to make people uncomfortable,
Annas said. In fact, he said, most Americans
see ‘‘a distinction between first-trimester
and second-trimester abortions. The law
doesn’t, but people do. And rightfully so.’’

After 20 weeks or so, he added, the Amer-
ican public sees a baby.

‘‘The American public’s vision of this may
be much clearer than [that of] the physicians
involved.’’ Annas said.

The PRESIDING OFFICER. The
Chair recognizes Mr. CAMPBELL, the
Honorable Senator from Colorado.

Mr. CAMPBELL. I thank the Chair.
We in the Chamber may agree or not
agree with our colleague from Penn-
sylvania, but, frankly, I know of no one
who would ever question his commit-
ment to his beliefs or the ability to
take on a tough, difficult, emotional
issue such as we face today. It is an
issue to which there probably is no uni-
versal right answer in the eyes of our
fellow Americans.

I know that many people have very
strong opinions, sometimes driven by
religion, by culture, by their own expe-
riences, and perhaps I am no different
than they are, but I do wish to com-
mend the Senator from Pennsylvania
for bringing this to the floor.

I wish to speak for a few moments
about this extremely emotional and
difficult issue of partial-birth abortion.
As the Senators from California
know—they are not on the floor. I had
hoped they would be. But as they
know, I have defined myself over the
years as pro-choice and have supported
their efforts in protecting the rights of
women in almost every debate in the
last 10 years which I have known Sen-
ator BOXER and in the last 5 that I have
known Senator FEINSTEIN. In fact, I,
like them, have had a 100 percent vot-
ing record for NARAL.

Last year, I voted with them in oppo-
sition to the ban, this ban. I have al-
ways believed that all the laws in the
world will not prevent a woman from
aborting an unwanted fetus. Efforts to

prevent it I think simply drive it un-
derground. In fact, I saw that in graph-
ic results years ago on a couple of occa-
sions when I was a policeman in Cali-
fornia prior to Roe versus Wade.

Last year, before the override of the
President’s veto of the bill came about,
I listened very carefully to those who
hold very strong views on both sides of
the issue. I think I learned a great deal
from conversations with the medical
community about this procedure and
its implications. I am certainly not an
expert, not a doctor, as is our previous
speaker, but I think like most Ameri-
cans I respect doctors and listen to
their views very carefully when it deals
with health.

Certainly I will never suffer the trag-
ic decision a woman has to make when
she decides whether to terminate or
not to terminate a pregnancy. But it
did become clear to me that the proce-
dure which would be banned is inflicted
on a fetus so far along in its develop-
ment that it is an infant, not a fetus,
in the eyes of a layman like me.

We are subject, of course, to very
emotional debate, charts and graphs
that are very explicit and tragic when
we look at them, but we have to make
a decision based on conscience, and last
year I thought I did. When the vote,
however, to override came about, I
found myself confined to a hospital bed
in the little town of Cortez, CO, as a re-
sult of an injury I sustained in a vehi-
cle accident. I was there for a week. I
watched C–Caps, as so many Americans
do. I had a chance to talk to the doc-
tors who were involved in operating on
me when I was in the hospital. And in
watching the dedicated health profes-
sionals in that hospital working so
hard day and night to save lives, as the
days went by, it became increasingly
clear to me that a vote to override the
veto also represented an effort to save
lives and not take lives.

I had the opportunity to speak can-
didly to several of the doctors in that
hospital as well as our doctor colleague
here and a number of others about how
this procedure is done and how often it
is used.

Mr. President, each of us has to make
our own decisions based on our own
frame of reference with our own con-
science as our guide, and so it was with
me last year. And although I was in the
hospital, I did send a statement to be
read into the RECORD by Senator DAN
COATS, our colleague from Indiana,
that I would have, had I been here at
the time, changed my position and
voted to override the President’s veto.

In recent Senate Judiciary Commit-
tee, proceedings, it came to light that
Mr. Ron Fitzsimmons, another expert
whose opinion I respect, stated that
this procedure is performed more often
than he had originally said, which sup-
ports what other doctors had told me.
In light of this evidence and the evi-
dence indicating that this procedure is
only one among several options that
women may elect to protect the life
and health S4449of the mother, this year I
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intend to support my colleague from
Pennsylvania and support this ban.

Now, I probably will not be alone
among my colleagues in changing my
view on this, and I am certainly aware
that any time a Senator changes his
mind, even if it is based on new evi-
dence, he opens the door to all kinds of
accusations of flip-flopping, being in
someone’s pockets, selling out, and all
the other ludicrous charges that are
immediately levied against him or her
when he finds new evidence and does
change his mind. I can live with that.
What I cannot live with is not voting
my conscience and will, therefore, vote
in support of the Senator from Penn-
sylvania.

I thank the Chair. I yield the floor.
The PRESIDING OFFICER. The

Chair recognizes the junior Senator
from Colorado.

Mr. ALLARD. I thank the Chair. I
rise in support of H.R. 1122, otherwise
referred to as the Partial-Birth Abor-
tion Ban Act of 1997.

As we have just heard from the pre-
vious comments, there are strongly
held views on both sides of the abortion
issue. I see this every day in my discus-
sions with Coloradans, and I realize
that this debate will continue for a
long time. The people of my home
State of Colorado know that personally
I am pro-life and as a State Senator I
had a strong pro-life voting record. I
maintained that strong stance in my 6
years in the House of Representatives,
and I intend to continue to vote my
conscience on the issue of abortion dur-
ing my tenure in the Senate. But what
we have before us today is not an issue
that breaks down between the pro-
choice camp versus the pro-life camp.
Even people in the pro-choice camp be-
lieve that there are certain reasonable
restrictions that should be placed on
abortion. A good example is the re-
striction that we place on public fund-
ing of abortions. Each year pro-life
people come together with pro-choice
individuals to include the Hyde amend-
ment language in the Labor, HHS ap-
propriations bill so that Medicaid
money will not be used to fund abor-
tions. Partial-birth abortions should be
viewed in a similar light to the public
funding issue.

Mr. President, in my comments I
have just used the term partial-birth
abortion, and I refer to the bill itself to
see how ‘‘partial-birth abortion’’ is de-
fined in the bill. It is defined in this
section, and I quote:

The term ‘‘partial-birth abortion’’ means
an abortion in which the person performing
the abortion partially vaginally delivers—

In other words, the baby is in the
birth canal—
a living fetus or baby before killing the fetus
and completing the delivery.

So this is a procedure where the baby
is in the birth canal and then whoever
is doing the procedure kills the baby
and then finishes the delivery. Many
pro-choice people agree that the par-
tial-birth abortion procedure should be
banned, and a general consensus seems

to be forming that this is a brutal pro-
cedure which should not be tolerated in
a civilized society.

The reason for this apparent consen-
sus is that it is a medically unneces-
sary, barbaric procedure. In fact, the
front page of today’s Washington
Times notes that the American Medi-
cal Association’s board of trustees has
determined that there are no situa-
tions in which a partial-birth abortion
is the only appropriate procedure to in-
duce abortion—the only appropriate
procedure to induce abortion.

It seems likely that President Clin-
ton will bow to political pressures from
the extremes in the pro-choice camp
and veto this bill. The House passed
this bill H.R. 1122 by a veto-proof mar-
gin of 295 to 136. In the Senate we will
likely need 67 votes in order to ban this
procedure. I urge all of my colleagues
to support this legislation so that we
can ban this brutal procedure.

I yield the floor, Mr. President.
Mr. ENZI addressed the Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from Wy-
oming.

Mr. ENZI. I thank the Chair.
I am proud today to join the Senator

from Pennsylvania and my other col-
leagues in voicing support for H.R.
1122, the Partial-Birth Abortion Ban
Act of 1997. I was an original cosponsor
of the Senate version of this bill, and I
commend my friends in the other body
for passing this legislation by such a
compelling majority. I urge my col-
leagues in the Senate to take action
and pass this bill by a margin that can
withstand the President’s threatened
veto.

Mr. President, we are debating an
issue that has an important bearing on
the future of this Nation. Partial-birth
abortion is a pivotal issue because it
demands that we decide whether or not
we as a civilized people are willing to
protect that most fundamental of
rights—the right to life itself. If we
rise to this challenge and safeguard the
future of our Nation’s unborn, we will
be protecting those whose voices can-
not yet be heard by the polls and those
whose votes cannot yet be weighed in
the political process. If we fail in our
duty, we will justly earn the scorn of
future generations when they ask why
we stood idly by and did nothing in the
face of this national infanticide.

We must reaffirm our commitment to
the sanctity of human life in all its
stages. We took a positive step in that
direction a few weeks ago by unani-
mously passing legislation that bans
the use of Federal funds for physician-
assisted suicide. We can take another
step toward restoring our commitment
to life by banning partial-birth abor-
tions.

In this barbaric procedure, the abor-
tionist pulls a living baby feet first out
of the womb and through the birth
canal except for the head, which is
kept lodged just inside the cervix. The
abortionist then punctures the base of
the skull with long surgical scissors

and removes the baby’s brain with a
powerful suction machine. This causes
the head to collapse, after which the
abortionist completes the delivery of
the now dead baby. I recount the grisly
details of this procedure only to re-
mind my colleagues of the seriousness
of the issue before the Senate. We must
help those unborn children who are un-
able to help themselves.

Opponents of this legislation have re-
lied on distortions to bolster their posi-
tion. Just this past February, the exec-
utive director of the National Coalition
of Abortion Providers, Ron Fitz-
simmons, admitted that he lied
through his teeth about the true num-
ber of partial-birth abortions per-
formed in the United States every
year. Mr. Fitzsimmons had originally
joined Planned Parenthood and the Na-
tional Abortion and Reproductive
Rights Action League in falsely claim-
ing that this abortion procedure was
used only in rare cases to save the life
of the mother. Mr. Fitzsimmons now
admits that partial birth abortions are
common and that the vast majority of
them are performed in the second tri-
mester—at 4 to 6 months’ gestation—
on healthy unborn children with
healthy mothers. Mr. Fitzsimmons
summed up the chilling truth of this
procedure when he admitted that par-
tial-birth abortion is ‘‘a form of kill-
ing. You’re ending a life.’’

Opponents have argued that this pro-
cedure is necessary in some cir-
cumstances to save the life of the
mother or protect her future fertility.
These arguments have no foundation in
fact. First, this bill provides an excep-
tion if the procedure is necessary to
save the life of the mother and no al-
ternative procedure could be used for
that purpose. Moreover, leaders in the
medical profession including former
Surgeon General C. Everett Koop have
stated that this procedure is never nec-
essary to save the life of the mother. In
fact, it is more dangerous medically to
the mother than allowing the child to
be born alive. Finally, a coalition of
over 600 obstetricians, perinatologists,
and other medical specialists have
stated categorically that there is no
sound medical evidence to support the
claim that this procedure is ever nec-
essary to protect a woman’s future fer-
tility. These arguments are offered as a
smoke-screen to obscure the fact that
this procedure results in the taking of
an innocent life. The practice of partial
birth abortions has shocked the con-
science of our nation and it must be
stopped.

Since I was sworn in as a Member of
this distinguished body in January, we
have had the opportunity to discuss a
number of pieces of legislation which
will have a direct impact on our fami-
lies and our children. I have based my
decision on every bill that has come be-
fore this body on what effect it will
have on those generations still to
come. We in the Senate have delib-
erated about what steps we can take to
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make society a better place for our
families and the future of our children.
We as Senators will cast no vote that
will more directly affect the future of
our families and our children than the
vote we cast on this bill.

Mr. President, when I ran for office, I
promised my constituents I would pro-
tect and defend the right to life of the
unborn. The sanctity of human life is a
fundamental issue on which we as a na-
tion should find consensus. It is a right
which is counted among the
unalienable rights in our Nation’s Dec-
laration of Independence. We must rise
today to the challenge that has been
laid before us of protecting innocent
human life. I urge my colleagues to
join me in casting a vote for life by
supporting the Partial Birth Abortion
Ban Act.

Now, I know there has been a big
change in the approach to the whole
situation by Mr. Fitzsimmons, who tes-
tified a year ago that this was not a
common practice. I know now that he
says it is common practice, and that is
part of the debate that made a big dif-
ference on the House side, and I am
convinced it will make a big difference
on the Senate side, someone who is ad-
mitting that this is a common prac-
tice, that it takes lives and that he re-
grets what he said and what has been
done as a result. I think that will make
a difference in the vote we have over
here, and I hope it will make a dif-
ference in the approach that the Presi-
dent takes to the bill.

I would like to concentrate my re-
marks on the miracle of life. A year
and a half ago, I had a torn heart valve
and was rushed to the hospital for
emergency surgery. I had never been in
a hospital except to visit sick folks be-
fore. I have to tell you that I am im-
pressed with what they were able to do,
but I have also been impressed with
what doctors do not know. That is not
a new revelation for me.

Over 24 years ago, a long time ago,
my wife and I were expecting our first
child. Then one day early in the sixth
month of pregnancy, my wife starting
having pains and contractions. We took
her to the doctor. The doctor said, ‘‘Oh,
you may have a baby right now. We
know it’s early and that doesn’t bode
well. We will try to stop it. We can
probably stop it.’’ I had started storing
up books for my wife for 3 months
waiting for the baby to come. However,
the baby came that night, weighing
just a little over 2 pounds. The doctor’s
advice to us was to wait until morning
and see if she lives. They said they
didn’t have any control over it.

I could not believe the doctors could
not stop premature birth. Then I could
not believe that they could not do
something to help this newborn baby.
Until you see one of those babies, you
will not believe what a 6-month-old
baby looks like. At the same time my
wife gave birth to our daughter, an-
other lady gave birth to a 10-pound
baby. This was a small hospital in Wy-
oming so they were side by side in the

nursery. Some of the people viewing
the other baby said, ‘‘Oh, look at that
one. Looks like a piece of rope with
some knots in it. Too bad.’’ And we
watched her grasp and gasp for air with
every breath, and we watched her the
whole night to see if she would live.

Then the next day they were able to
take this baby to a hospital which pro-
vided excellent care. She was supposed
to be flown to Denver where the best
care in the world was available, but it
was a Wyoming blizzard and we
couldn’t fly. So we took a car from Gil-
lette, WY, to the center of the State to
Wyoming’s biggest hospital, to get the
best kind of care we could find. We ran
out of oxygen on the way. We had the
highway patrol looking for us and all
along the way, we were watching every
breath of that child.

After receiving exceptional care the
doctor said, ‘‘Well, another 24 hours
and we will know something.’’ After
that 24 hours there were several times
we went to the hospital and there was
a shroud around the isolette. We would
knock on the window, and the nurses
would come over and say, ‘‘It’s not
looking good. We had to make her
breathe again.’’ Or, ‘‘Have you had the
baby baptized?’’

We had the baby baptized in the first
few minutes after birth. But that child
worked and struggled to live. She was
just a 6-month-old—3 months pre-
mature.

We went through 3 months of waiting
to get her out of the hospital. Each
step of the way the doctors said this
isn’t our doing. It gave me a new out-
look on life. Now I want to tell you the
good news. The good news is that the
little girl is now an outstanding Eng-
lish teacher in Wyoming. She is dedi-
cated to teaching seventh and ninth
graders English, and she is loving every
minute of every day. The only problem
she had was that the isolette hum
wiped out a range of tones for her, so
she cannot hear the same way that you
and I do. But she can lip read very well,
which, in the classroom, is very good if
the kids are trying to whisper. But
that has given me an appreciation for
all life and that experience continues
to influence my vote now and on all is-
sues of protecting human life.

When I first came to the Senate, we
talked about cloning. I thought cloning
had been going on for a long time. Of
course, we used to call it identical
twins, and it was pretty unpredictable.
But I want to tell you, through all of
that cloning, nobody produced life.
They took life and they changed it.

Life is such a miracle that we have to
respect it and work for it every single
day in every way we can. I think this
bill will help in that effort, and I ask
for your support for this bill.

I yield the remainder of my time.
The PRESIDING OFFICER. The

Chair recognizes the Senator from
Pennsylvania.

Mr. SANTORUM. Mr. President, first
let me congratulate the Senator from
Wyoming for that very touching story

about his daughter. I congratulate him
for his courage in standing up for her
and fighting for her and his willingness
to share that with us and his support of
this legislation.

I also would like to thank the junior
Senator from Colorado, Senator AL-
LARD, for his excellent statement in
support of this measure.

I want to cite specifically the senior
Senator from Colorado, Senator BEN
NIGHTHORSE CAMPBELL. Last year I
very vividly remember receiving a call
from Senator COATS about BEN sitting
in a hospital room in Colorado, watch-
ing the debate and talking to doctors
and seeing so many people do so much
to save life, and his incredibly insight-
ful comments about how he could
watch through his door efforts to save
life and then look up on the television
screen and see C–SPAN and see people
who wanted to extinguish life. That
conflicted him and disturbed him.

It is a very hard thing, it is a very
hard thing in politics for someone on
the abortion issue to walk out of a
camp. This issue is a very polarized
issue. You are in one camp or the
other. You are pro-life or you are pro-
choice and you don’t waffle. You don’t
walk down the middle of this one or
you get run over. It takes a lot of cour-
age to walk out of that camp because
you know they are wrong.

A lot of folks are struggling with this
issue today. They are fighting them-
selves in looking at this issue. They
don’t feel comfortable being in this
camp against this bill. But it takes
courage to step out and do the right
thing for you, do the right thing ac-
cording to your conscience, the right
thing according to what you believe is
best for America. It has political risks,
tremendous political risks. You alien-
ate your friends, you open yourself up
to attack.

But I think it just shows a tremen-
dous amount of courage and commit-
ment to your principles, to stand up to
your friends. It is easy to stand up to
your opponents. We do that all the
time. But when you stand up and face
the people that you have supported on
issue after issue and say, ‘‘This time
you are wrong,’’ do you know how hard
that is? You know in your own lives,
anybody listening here knows how dif-
ficult it is to talk to a friend and say,
‘‘You know, I have been with you,’’ and
just say, on something they care about,
they deeply care about, ‘‘You are
wrong and I cannot be with you.’’ It is
great courage, the courage of convic-
tions. I applaud him for doing that in a
very dramatic and sensitive way.

Finally, I thank the Senator from
Tennessee, Senator FRIST, the only
physician in the Senate who articu-
lated, not just from a medical point of
view but from a moral point of view,
why this ban is absolutely necessary
and why this procedure is absolutely
unnecessary for any reason to be per-
formed on anyone.

So, we have just begun this debate.
Unfortunately, as soon as some other
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Senators come down here to start the
next—I see the Senator from North
Carolina is here. I will move on. We
will have to break off the debate for a
short period of time. I hope we will
have more time to debate later this
evening, and then, pursuant to this
unanimous consent that I will read, we
will move tomorrow at 11 o’clock to re-
consideration of this bill, bringing this
bill back up for consideration, and de-
bate the Boxer amendment.

Mr. President, I ask unanimous con-
sent that the time between 11 a.m. and
2 p.m. on Thursday be equally divided
for debate regarding the Feinstein
amendment to H.R. 1122, that no
amendment be in order to the Fein-
stein amendment, and, further, at the
hour of 2 p.m., the Senate proceed to a
vote on or in relation to the Feinstein
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

EXECUTIVE SESSION

FLANK DOCUMENT AGREEMENT
TO THE CFE TREATY

Mr. SANTORUM. Mr. President, in
executive session I ask unanimous-con-
sent the Senate now proceed to the
consideration of Executive Calendar
No. 2, the Treaty Doc. No. 105–5, the
CFE Treaty.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.
The legislative clerk read as follows:
Treaty Document 105–5, Flank Document

Agreement to the Conventional Armed
Forces in Europe Treaty.

The PRESIDING OFFICER. The
Chair recognizes the distinguished sen-
ior Senator from North Carolina.

Mr. HELMS. I thank the Chair very
much. Mr. President, may I ask that
the unanimous-consent be stated as to
time on this resolution of ratification?

The PRESIDING OFFICER. There
are 11⁄2 hours equally divided between
the chairman of the Foreign Relations
Committee and the ranking member.

Mr. HELMS. Senator BYRD has some
time, too?

The PRESIDING OFFICER. And an
additional 30 minutes for Senator
BYRD.

Mr. HELMS. Very well. I do thank
the Chair.

Mr. President, I yield myself such
time as I may require.

The Senate Foreign Relations Com-
mittee this past Thursday reported a
treaty to amend the Conventional
Armed Forces in Europe Treaty. The
vote was unanimous.

I have never hesitated to oppose, or
seek to modify, treaties that ignore the
best interests of the American people.
As long as I am a Member of the U.S.
Senate, I will be mindful of the advice
and consent responsibilities conferred
upon the Senate and the Senators by
the U.S. Constitution. Therefore, I
have never hesitated to oppose bad

treaties and bad resolutions of ratifica-
tion without hesitation. But when a
treaty serves the Nation’s interests, if
it is verifiable, and if the resolution of
ratification ensures the integrity of
these two points for the life of the trea-
ty, I unfailingly offer my support to it.
That is why I support the treaty before
us today.

In that connection, let the record
show that the pending treaty was
signed on May 31, 1996, and was not
submitted by the President to the Sen-
ate for our advice and consent April 7,
1997. With the bewildering delay in the
delivery of this treaty, the administra-
tion demanded action by May 15, 1997,
which is tomorrow.

So, after wasting an entire year, the
administration demanded that the Sen-
ate act on this treaty within 1 month’s
time. I believe it is obvious that the
Foreign Relations Committee has been
more than helpful in fulfilling its con-
stitutional responsibilities to advise
and consent.

The treaty before us today is a modi-
fication of the treaty approved by the
Senate in 1991. Specifically, it will re-
vise the obligations of Ukraine and
Russia in what is known as the flank
zone of the former Soviet Union. In
recognition of the changes having oc-
curred since the collapse of the Soviet
Union, the 30 parties to the CFE Treaty
have agreed to modify the obligations
of Ukraine and Russia.

The 1991 CFE Treaty could not and
did not anticipate the dissolution of
the Soviet Union and the Warsaw Pact,
let alone the expansion of NATO to in-
clude Central and Eastern Europe
countries. Consequently, recent years
have been occupied with efforts to
adapt the treaty to the new security
environment of its members.

Mr. President, in its essentials, the
Flank Agreement removes several ad-
ministrative districts from the old
flank zone, thus permitting current
flank equipment ceilings to apply to a
smaller area. In addition, Russia now
has until May 1999 to reduce its forces
sufficient to meet the new limit.

To provide some counterbalance to
these adjustments, reporting require-
ments were enhanced and inspection
rights in the zone increased.

Mr. President, with the protections,
interpretations, and monitoring re-
quirements contained in the resolution
of ratification, I recommend approval
of this treaty because it sets reason-
able limits and provides adequate guar-
antees to ensure implementation.

However, the simple act of approving
this treaty does not diminish the need
for further steps by the U.S. Govern-
ment to strengthen the security of
those countries located on Russia’s
borders. If this agreement is not imple-
mented properly, Russia will retain its
existing military means to intimidate
its neighbors—a pattern of behavior
with stark precedents.

As the Clinton administration is so
fond of saying, this treaty is but a tool
to implement the foreign policy of the

United States. During the past 4 years,
the Clinton administration has re-
mained silent while Russia has en-
croached upon the territory and sov-
ereignty of its neighbors. It was the
lack of a foreign policy—not a lack of
tools—that allowed this to happen.

I have confidence that the new Sec-
retary of State will correct the course
of our policies toward Russia, and I
gladly support this treaty to aid the
Honorable Madeleine Albright in that
endeavor. The collapse of the Soviet
Union was one of the finest moments of
the 20th century. To allow even a par-
tial restoration of the Soviet Union be-
fore the turn of the century would be a
failure of an even greater magnitude.

Mr. President, a final and related
issue in the resolution of ratification is
one upholding the prerogatives of the
Senate in matters related to the ABM
Treaty. During the past few years, the
executive branch has sought to erode
the Senate’s constitutional role of ad-
vice and consent regarding treaties. In
fact, the executive branch originally
refused to submit for advice and con-
sent the treaty that is before the Sen-
ate today. Through protracted negotia-
tions, the Senate successfully asserted
its proper role to advise and consent to
new, international treaty obligations.
Likewise, on revisions to the ABM
Treaty, it is only through a legally
binding mandate that we can ensure
the proper, constitutional role of the
U.S. Senate. I hope, Mr. President, that
we can proceed to do that without
delay. Mr. President, I ask for the yeas
and nays on the resolution of ratifica-
tion.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
Mr. HELMS. I believe the Senator

from Delaware wishes to speak.
Mr. BIDEN. Thank you, Mr. Chair-

man.
The PRESIDING OFFICER. The

Chair recognizes the Senator from
Delaware.

Mr. BIDEN. Mr. President, let me
begin by acknowledging what the Sen-
ator and chairman of the committee
said, and that is that this treaty has
been around a long time, and all of a
sudden it came popping up here. Some
of us, like the Senator from North
Carolina and the majority leader and
others, myself included, have felt it is
a Senate prerogative to determine
whether or not this flank agreement
should be agreed to. It is an amend-
ment to the treaty. The administration
for a long time concluded it was not a
prerogative of the Senate, and it was
not necessary to submit this treaty.

Some have asked, why are we acting
so expeditiously on this treaty? Why is
there this deadline? Two reasons: One,
we waited a long time to agree we had
the responsibility to accede to this or
it could not occur, and, two, there is a
real May 15 deadline by which all 30 na-
tions must ratify this agreement. If, in
fact, they do not, the agreement will
have to be reviewed by all of them.
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We are right now dealing with the en-

largement of NATO, we are now deal-
ing with the NATO-Russia Charter, and
if it looks as though the United States
is reneging on this flank agreement, it
can just create a lot of confusion.

Having said that, had I been chair-
man of the committee rather than the
ranking member and had it been a Re-
publican President, I probably would
have spent more time chastising the
administration than the distinguished
Senator from North Carolina. He just
rolled up his sleeves and said, ‘‘OK, this
is a necessary and important treaty,’’
and didn’t spend a lot of time in re-
criminations about why it took so long
to get here. I thank him for that, and
I thank him for the way in which he
moved this. I doubt there is any treaty
or change in a treaty as significant as
this that has moved as rapidly through
the Foreign Relations Committee with
as studied an approach as under the
leadership of my colleague from North
Carolina.

Mr. President, nearly 6 years ago, as
chairman of the Subcommittee on Eu-
ropean Affairs, I managed the ratifica-
tion of the original CFE agreement for
the then Democratic chairman of the
committee. The treaty was, I believe
then and I believe now, a monumental
achievement, capping some two dec-
ades of negotiations between NATO
and Warsaw Pact countries to establish
a secure conventional military balance
in Europe. I would argue, it was sort of
the prelude to the undoing of our ad-
versary at the time, the Soviet Union
and the Warsaw Pact.

Mr. President, the treaty has suc-
ceeded as few other arms reduction
measures have. Since 1992, it has fun-
damentally altered the military land-
scape from the Atlantic to the Urals,
dramatically reducing the number of
pieces of equipment that could be used
to wage war.

In the last 5 years, the CFE Treaty
has resulted in the removal or destruc-
tion of more than 53,000 pieces of heavy
equipment, including tanks, artillery,
armored combat vehicles, attack heli-
copters, and combat aircraft.

Since 1991, of course, the political
face of Europe has changed dramati-
cally. These developments had an im-
pact on the relevance and potential du-
rability of the CFE Treaty. Particu-
larly effective were the so-called flank
limits. To the average citizen out
there, a flank limit is not much dif-
ferent than a flank steak or flank cut.
The fact of the matter is, it has real
significance; it is very important.

The flank limits were included to
prevent military equipment that was
removed from Central Europe from
being concentrated elsewhere. We set
limits on how much equipment could
be set on that inter-German border,
which we necessarily focused on for so
many years. As that equipment was re-
moved or destroyed, what we did not
want to have happen is to have the So-
viets take that equipment and move it
into the flanks, moving it on the Turk-

ish border or moving it up by Norway
and having a predominance of force ac-
cumulated there.

After the collapse of the Soviet
Union, Russia began to argue that the
treaty, particularly the so-called flank
limits, did not adequately reflect its
security needs in the flank zone. We
had placed limits on what type of
equipment and how much could be
placed in these flanks. Had I a map, I
would reference it, but the fact of the
matter is, we put limits on this. After
the collapse of the Soviet Union, Rus-
sia began to argue that the treaty, par-
ticularly the flank limits, did not ade-
quately reflect its security needs in the
flank zone.

Put another way, all those folks in
the Caucasus and Transcaucasus are
now independent countries. When this
was negotiated, they weren’t part of
the deal. They weren’t part of the deal,
and it was some Soviet general in Mos-
cow deciding what could and could not
be done in those countries.

Now the Russians come back and say,
‘‘Hey, wait, this isn’t the deal we
signed on to.’’ Russell Long—a great
Senator who the Senator from North
Carolina remembers well, but not near-
ly as well as the Senator from West
Virginia sitting behind me—one of Rus-
sell Long’s many expressions used to
be, ‘‘I ain’t for no deal I ain’t in on.’’
All of a sudden, the Russians realized
that they had signed on to a deal that,
in a strong way, they were no longer in
on, as it related to what was left of the
Soviet Union.

Consequently, the NATO alliance
agreed to negotiations on revising
these flank limits, and the result was
the agreement before us now known as
the Flank Document that was signed
by 30 states parties—a fancy term for
saying 30 countries—to the treaty in
Vienna on May 31, 1996. Reiterating the
point made by my friend from North
Carolina, this was signed a year ago,
1996. I believe that our negotiators,
while meeting some Russian concerns,
did an excellent job of protecting the
interests of this country and the de-
mocracies on the northern and south-
ern flanks of the former Soviet Union.

The CFE Flank Document removes
some areas from what we call the old
flank zone, but maintains constraints
on equipment both in the new flank
zone and in the old one. There are also
limits on armored combat vehicles in
each area that were removed from the
old flank zone so as to prevent any tre-
mendous concentration of equipment
in any one place.

We all are concerned about Russian
troop deployments outside its borders,
Mr. President. We cannot allow Mos-
cow to coerce its independent neigh-
bors into accepting the presence of for-
eign forces on their soil or into giving
up their own rights to military equip-
ment, which would now be folded into
this total limit.

But I believe the Flank Document
and the resolution of ratification now
before the Senate addresses these con-

cerns and recognizes that sovereign
countries must have the right to refuse
Russian demands. Indeed, the chairman
and I have found common ground on
most of the issues in this resolution.

There are a total of, if I am not mis-
taken, 14 conditions, Mr. President.
Two of these conditions of ratification,
however, I think are extraneous and
give me some concern. Of the 14, there
are only two that I would flag for my
colleagues, and I am not going to move
to strike either one of them. I am not
going to move to do anything about it.
I just want to make the point of why I
think they are unnecessary or counter-
productive.

The first is condition 5, which in-
cludes a provision calling for a special
report on possible noncompliance of
the CFE Treaty by Armenia. I regret
that this provision was included in the
resolution at the insistence of the ma-
jority, but I am pleased that we have
reached an agreement through the ef-
forts of Senator JOHN KERRY and Sen-
ator SARBANES—and I am sure if they
reached an agreement they must have
run it by the distinguished Senator
from West Virginia or it would not
have been agreed to—to mitigate the
one-sided nature of this original agree-
ment.

More troubling, though, is condition
9. I will not speak more about condi-
tion 5 in the interest of time. Condition
9 also is insisted upon by the majority,
and I note from a brief discussion,
while working out yesterday out of the
Senate environs with my distinguished
friend from Virginia, that he feels very
strongly about, and I happen to dis-
agree with him on it.

Condition 9 requires the President to
submit an agreement which will
multilateralize the 1972 Anti-Ballistic
Missile Treaty to the Senate for advice
and consent. Put another way, there is
a condition placed on here, very skill-
fully, I might add, by my friends who
have concerns about the ABM Treaty
that has nothing to do with this flank
agreement. I was of the view it should
not be included as part of a condition
to this treaty. I did not have the votes.
I must say to my friend from North
Carolina, it is not merely because I
hope I am a gentleman that I am not
attempting to remove the condition, I
do not have the votes to remove the
condition, so I am not going to attempt
to do something that I know will not
prevail. But, I would like to point out,
the condition is titled ‘‘Senate Prerog-
atives.’’ The title is interesting but, I
think, inaccurate.

I take a back seat to no one when it
comes to Senate prerogatives. As a
matter of fact, it was the Byrd-Biden
amendment attached to the INF Trea-
ty. We have been jealous of the protec-
tion of our constitutional obligations
and responsibilities. With all due re-
spect, and it sounds self-serving, but I
take a back seat to no one in the Sen-
ate in terms of protecting the constitu-
tional obligations and responsibilities
of the Senate. But in this case, I do not
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think we have a prerogative to exer-
cise, notwithstanding condition 9 is
called ‘‘Senate Prerogatives.’’

The issue involves two powers: rec-
ognition of successor states and the
power to interpret and implement trea-
ties, both of which are executive func-
tions.

Mr. President, it is undisputed that
the President has the exclusive power,
under the powers of article 2 of the
Constitution, to recognize new states. I
am not going to take a long time on
this, so don’t everybody worry I am in
for a long constitutional discussion; I
am only going to spend another 3 or 4
minutes, but I want to make the point
for the RECORD. Under article 2, section
2 of the Constitution, the President
and the Senate have a shared duty to
‘‘make treaties.’’ But once the treaty
is made, it is the law of the land, and
the President, under article 2, section
3, has the duty to take care that it is
faithfully executed.

In exercising this duty, it is for the
President to determine whether a trea-
ty remains in force, a determination
that, of necessity, must be made when-
ever a state dissolves.

So what are we talking about here?
We had an ABM Treaty and CFE Trea-
ty with the former Soviet Union. The
Soviet Union dissolved. And the ques-
tion remains, all those constituent
countries that are now independent
countries, is the President able to rec-
ognize Ukraine, for example, and, as a
consequence, recognize the Ukrainians’
assertion that they want to be part of
the ABM Treaty? They were part of it
when they were part of the whole So-
viet Union, but as the constituent
parts broke apart, the question was: As
each individual country within that
whole signs on to the continued com-
mitment to ABM, does that require
ratification by the United States Sen-
ate with each of them again? I would
argue, and I will argue at a later date—
I am sure we will hear more of this—
that it does not require that. It is not
a Senate prerogative.

In the case before us, the ABM Trea-
ty, the President has the power to de-
clare whether Russia and the other
New Independent States inherit the
treaty obligations of the former Soviet
Union, provided those states indicate a
desire to do so and provided that the
succession agreement effects no sub-
stantive change in the terms of the
treaty.

Both the Bush and Clinton adminis-
trations exercised this power following
the breakup of the Soviet Union, Yugo-
slavia, Czechoslovakia, and Ethiopia as
it relates to other issues, not as it re-
lates to ABM. Moreover, it bears em-
phasis that the two arms control trea-
ties, the CFE Treaty and the INF Trea-
ty, were multilateralized by the execu-
tive action without the advice and con-
sent of the Senate. By definition, we
are all here, we are not asking for
multilateralization of the flank agree-
ment. It is somewhat curious that we
say ABM requires the Senate to have a

treaty vote on every successor nation,
but on CFE, which we all like and we
have no substantive disagreement on,
we are not asking for that.

So the point I am making is that this
condition has nothing to do with CFE
and it is more about whether you like
ABM or do not like ABM, not about
who has what constitutional respon-
sibility, I respectfully suggest.

I agree with my colleagues on the
other side of the aisle and the other
side of the issue in one respect, that
this is the subject of legitimate debate.
But the debate, which I am confident
we can win on the merits, can readily
be conducted at another time on a
more germane subject than a treaty
that it has nothing to do with. None-
theless, the majority insisted upon this
extraneous condition, and I think I can
count votes.

I will never forget going to former
Chairman Eastland as a young member
of the Judiciary Committee asking for
his support. He sat behind his desk, I
say to the chairman of the committee,
and said, ‘‘Did you count?’’ I didn’t un-
derstand what he said.

I said, ‘‘I beg your pardon, Mr. Chair-
man?’’

He took that cigar out—I was asking
to be chairman of the Subcommittee
on Criminal Laws, because Senator
McClellan had just passed away and,
for years, it had been his job. It was a
contest between me and another Sen-
ator.

I was looking at him, and he said,
‘‘Did you count?’’ I seriously did not
understand what he was saying. ‘‘I beg
your pardon?’’ I said. I tried to be hu-
morous. I said, ‘‘Mr. Chairman, I don’t
speak Southern very well.’’ He smiled
and looked at me, and he took the
cigar out of his mouth, and said, ‘‘Son,
when you have counted, come back and
talk to me.’’

Well, I learned to count. The reason I
am not contesting this now, as I said, I
counted. I do not have the votes at this
moment to remove condition 9 and still
get this treaty up and out of here in
time. So I will reserve that fight for
another day.

Despite the inclusion of condition 9, I
will strongly support the flank agree-
ment because of its integral role in
protecting American interests in main-
taining security and stability in Eu-
rope. Indeed, the Flank Document we
will be voting on is an important
bridge to the broader revision of the
CFE Treaty now under discussion as we
talk about the enlargement of NATO.
Those talks will allow us to achieve
further reductions in military equip-
ment in Europe and ensure that the
confidence-building measures embodied
in the CFE Treaty remain in place.

Mr. President, the CFE Treaty is just
one component of the architecture of
arrangements, including NATO, the
Partnership for Peace, the Organiza-
tion for Security and Cooperation in
Europe, all of which are designed to en-
sure that in the post-cold war era, the
European nations remain free and inde-

pendent and are partners in a zone of
security and prosperity.

But by maintaining the integrity of
the CFE Treaty, we maintain the
forum in which an enlarged NATO will
make clear to Russia that our objec-
tive is stability in Europe, not military
intimidation. Ratification of the flank
agreement is a modest but important
step toward the new European security
system.

I urge my Senate colleagues to do
two things—thank the chairman of the
full committee for expediting this, and
when we get very shortly to a vote on
it, to vote their advice and consent to
ratification.

I thank again the chairman of the
full committee.

I reserve the remainder of my time.
Mr. HELMS. I thank the Senator

from Delaware.
How much time do I have?
The PRESIDING OFFICER. The Sen-

ator has 41 minutes 42 seconds.
Mr. HELMS. I yield 8 minutes to the

distinguished Senator from Virginia
[Mr. WARNER].

Mr. WARNER. Mr. President, I thank
my friend and colleague, the senior
Senator from North Carolina. May I
join others in urging that the Senate
give its advice and consent to this very
important treaty, a treaty brought for-
ward by the leadership of the chairman
and the distinguished ranking member
at a critical time in the ever-increas-
ing debates regarding Europe, whether
it be NATO expansion or other issues.

I was prepared today to go toe to toe
with my good friend, the ranking mem-
ber of this committee, the Senator
from Delaware, on the question of con-
dition 9. I have spent a good portion of
my career in the Senate on the ques-
tion of the ABM Treaty. I think it was
a very wise addition to this particular
resolution of ratification, a provision,
condition 9, that addresses the issue of
the multilateralization of the ABM
Treaty.

I go back to the Fiscal Year 1995 De-
fense Authorization Act, section 232. It
was my privilege to introduce that pro-
vision as an amendment to that bill.
That provision provided:

The United States shall not be bound by
any international agreement entered into by
the President that would ‘‘substantively’’
modify the ABM Treaty unless this agree-
ment is entered [into] pursuant to the treaty
making power of the President under the
Constitution.

That is section 232 of the Fiscal Year
1995 Defense Authorization Act. That is
precisely, really a recitation, of what
condition 9 requires—follow the law of
the land. President Clinton signed sec-
tion 232 into law, and yet, time and
again, this President claims exemp-
tions from the requirement to submit
to the Senate agreements which clear-
ly change the rights and obligations of
the United States under the ABM Trea-
ty.
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For years, I have joined a number in

this Chamber, primarily the Repub-
licans, in insisting that the ‘‘demarca-
tion’’ agreement, which the adminis-
tration is currently completing in ne-
gotiations with the Russians, rep-
resents again another ‘‘substantive’’
change to the ABM Treaty that must
be submitted to the Senate. I am
pleased that the administration has at
long last acknowledged that very fact
and has agreed to bring that demarca-
tion agreement before this body for the
advice-and-consent responsibility en-
trusted to the Senate by the Constitu-
tion.

I, like the Senator from Delaware,
was concerned about the use of the
word ‘‘prerogative’’ in condition 9. I
view the advice and consent role as an
obligation of the U.S. Senate under the
Constitution of the United States. It is
an obligation that we must exercise in
cases such as the demarcation and the
multilateralization of the ABM Treaty.

I ask my colleagues to indulge me
just for a minute. I go back to May
1972, a quarter of a century ago. As a
much younger man, I was privileged to
be a part of the delegation, headed by
the President of the United States,
that went to Moscow for the summit
which culminated in the signing of
SALT I, the ABM Treaty and other
agreements. The particular matter for
which I had primary responsibility was
the Incidents at Sea Executive Agree-
ment, which was also signed at that
time.

I had been in the Pentagon as Sec-
retary of the Navy during the course of
the negotiation of the ABM Treaty. As
such, I have spent a good deal of my ca-
reer, beginning with the inception of
that treaty to date, in trying to ana-
lyze it and defend it. I think it is a val-
uable part of our overall arms control
relationship with the then-Soviet
Union and today Russia. But there is a
limit to which that treaty should be
applied to other activities that this Na-
tion must now undertake—activities
that were not contemplated at the
time the treaty was negotiated.

One of those activities—and I do not
know of a more important one—is to
protect the men and women of the
Armed Forces when they are deployed
abroad, and any number of civilians in
their positions abroad, from the ever-
growing threat of short-range ballistic
missiles.

Hopefully, this year we will forge
ahead and finally clarify—clarify—the
misunderstandings about what the
ABM Treaty was intended to do and
what it was not intended to do on this
issue. I have talked to so many of my
colleagues who were in that delegation
a quarter of a century ago who had a
primary responsibility for the ABM
Treaty. One after one they will tell you
that they never envisioned at that
time, from a technological standpoint,
this new class of weapons, namely, the
short-range ballistic missiles, and that
that treaty was never intended to
apply to those missiles.

As the Senator from Delaware said,
there will be another day on which we
can have that debate on the issue of
that treaty’s application to the current
research and development now under-
way to develop and deploy those sys-
tems desperately needed in the Armed
Forces of the United States to protect
us from the short-range threat, an
ever-growing threat, which is pro-
liferating across the world.

The Foreign Relations Committee
did precisely what it should have done:
included in as condition 9 the protec-
tion of future debate on the ABM Trea-
ty such that the U.S. Senate can make
the decisions as to whether or not
there are successions to the ABM Trea-
ty by other nations.

The ABM Treaty was contemplated,
negotiated, and signed as a bilateral
treaty. It was approved by the Senate
as a bilateral treaty. It strains credi-
bility for the administration to now
argue that the conversion of that trea-
ty from a bilateral to a multilateral
treaty is not a ‘‘significant’’ change to
warrant Senate advice and consent.

At the time this treaty was nego-
tiated, no one involved in the negotia-
tions could ever have envisioned the
dissolution of the Soviet Union in their
lifetimes—much less within 20 years.
Likewise, technical advances in the
areas of both strategic offensive and
defensive systems could not be ade-
quately anticipated. That is why the
treaty has provisions for amendment
to adapt it to changing times cir-
cumstances, and technologies. I am
personally of the view that this treaty
should have been—and still needs to
be—amended to allow the United
States to protect its citizens, stationed
abroad from short-range ballistic mis-
sile attacks which were not con-
templated 25 years ago. But I also
strongly believe that any amendment
which alters U.S. rights and obliga-
tions—any substantive changes—must
be submitted to the Senate for advice
and consent.

We could argue for days about the
international legal principles and re-
quirements in this area. But one thing
is clear—domestic law on this issue is
unambiguous. Section 232 of the fiscal
year 1995 Defense authorization bill,
which I referred to earlier, clearly re-
quires the President to submit for Sen-
ate advice and consent any inter-
national agreement which sub-
stantively modifies the ABM Treaty.

It is clear that multilateralization
would constitute a substantive change
to the ABM Treaty. For 25 years, this
has been a bilateral treaty. If new par-
ties are added, the geographic bound-
aries, which govern many aspects of
the treaty, would be changed. Existing
U.S. rights under the treaty to amend
it by bilateral agreement would be lost.
The draft memorandum of understand-
ing on succession, the three new states
parties will be given full voting rights
in the Standing Consultative Commis-
sion [SCC], the body which supervises
treaty implementation and negotiates

amendments to the treaty. According
to the guidelines of the SCC, changes
to the ABM Treaty can only be made
through a consensus of the parties.
That means that any one of these three
new states parties could block United
States efforts to amend this treaty to
allow for effective missile defenses to
deal with current threats—even if the
Russians agree to the changes.

The succession issue with the states
of the former Soviet Union has been
handled on a case-by-case basis. In the
case of the CFE Treaty and the START
I Treaty, the Senate specifically ad-
dressed the succession issue during
consideration of the resolutions of rati-
fication for those treaties. INF succes-
sion was handled without Senate in-
volvement. It is clear that the matter
of succession—far from being a legal
absolute—is, at best, a murky legal
issue.

The unique status of the ABM Treaty
was highlighted in the 1994 legislation
requiring Senate advice and consent of
any international agreement that
‘‘substantively’’ modifies the ABM
Treaty. This is not the case for the
hundreds of other treaties we had in ef-
fect with the former Soviet Union.

Since the ABM Treaty reinterpreta-
tion debate of the late 1980’s, the
Democrats have insisted that any
change to a treaty that differs from
what was presented to the Senate at
the time of ratification must be resub-
mitted to the Senate or the Congress
for approval. Multilateralization of the
ABM Treaty is not simply a reinter-
pretation of the treaty, it is a sub-
stantive change to the treaty text. By
the Democrats own standards, such a
change should clearly require Senate
advice and consent.

Mr. HELMS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from North Carolina.
Mr. HELMS. Mr. President, I appre-

ciate very much the comments by the
distinguished ranking member of the
Foreign Relations Committee. I must
say for the record that I also enjoy the
privilege of working with him. I think
the committee has been more active in
the last year or two than it has been
for some time. But in any case, I am
grateful to Senator BIDEN.

Mr. President, the history of the suc-
cession agreements to the various trea-
ties concluded between the United
States and the Soviet Union further
supports the case for Senate consider-
ation of ABM multilateralization. In
only one case was advice and consent
not required for multilateralization on
an arms control treaty. Because the
INF Treaty carried the so-called nega-
tive obligation of not possessing any
intermediate-range nuclear missiles,
that treaty could be multilateralized
without altering any treaty terms or
imposing any new treaty rights or obli-
gations on the United States or new
parties.

Multilateralization of the START I
Treaty under the Lisbon Protocol, on
the other hand, required Senate advice
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and consent because this change had
clear implications for the treaty’s text
and object and purpose. The Lisbon
Protocol determined the extent to
which countries other than Russia
would be allowed to possess strategic
nuclear weapons. Similarly, ratifica-
tion of the Lisbon Protocol also effec-
tively determined successorship ques-
tions to the Treaty on Non-Prolifera-
tion of Nuclear Weapons, NPT. Under
that protocol, Belarus and other coun-
tries agreed to a legally binding com-
mitment to join the NPT as nonnuclear
weapons states. Thus when the Senate
offered its advice and consent to the
Lisbon Protocol, it approved successor-
ship to both the INF and the START
treaties.

Finally, the Senate specifically con-
sidered the question of multi-
lateralization of the Treaty on Conven-
tional Armed Forces in Europe under
condition 5 of the resolution of ratifi-
cation for the CFE Treaty.

Under article II, section 2, clause 2 of
the Constitution, the Senate holds a
co-equal treaty-making power. John
Jay made one of the most cogent argu-
ments in this respect, noting:

Of course, treaties could be amended, but
let us not forget that treaties are made not
only by one of the contracting parties, but
by both, and consequently that as the con-
sent of both was essential to their formation
at first, so must it ever afterwards be in
order to alter . . . them.

Now, my colleagues of the Senate
may disagree on the wisdom of con-
tinuing the national strategy embodied
in the ABM Treaty. Where I hope all of
our colleagues could agree, however, is
on the imperative of upholding the con-
stitutional responsibilities of the Sen-
ate, as reposed in this body by the
Founding Fathers.

Mr. Justice Frankfurter stated:
The accretion of dangerous power does not

come in a day. It does come, however, slow-
ly, from the generative force of unchecked
disregard of the restrictions that fence in
even the most disinterested assertion of au-
thority.

I know the administration has dem-
onstrated nothing if not disregard for
the Senate’s constitutional authority.
The Senate’s duty with regard to the
issue of ABM multilateralization is, I
believe, Mr. President, clear.

I yield the floor.
How much time does the distin-

guished Senator from Texas want?
Mrs. HUTCHISON. I do not know

what the time limitations are. At least
10 minutes, in your range, or I could
cut it back.

Mr. HELMS. If the Senator could do
with 8 minutes, I think I could cover
everybody, and the distinguished Presi-
dent pro tempore.

Mr. THURMOND. I need about 10
minutes. I can ask for extra time.

Mr. HELMS. Why don’t you proceed.
Mrs. HUTCHISON. I will be happy to

yield to the distinguished Senator.
Mr. HELMS. I say to Senator THUR-

MOND, you have been yielded to by the
distinguished Senator from Texas.

Mrs. HUTCHISON. Would you like to
go next, Mr. Chairman?

Mr. THURMOND. Whatever suits
you.

Mrs. HUTCHISON. After him, if I
could have 8 to 10 minutes.

Mr. HELMS. Yes.
The PRESIDING OFFICER. The Sen-

ator from South Carolina.
Mr. THURMOND. Mr. President, I

rise in support of the CFE Flank Docu-
ment resolution of ratification. My
support of the CFE Flank Document is
based largely upon the 14 conditions
that the Foreign Relations Committee
attached to the resolution of ratifica-
tion. I am particularly pleased that the
Foreign Relations Committee included
condition 9, which deals with the Sen-
ate’s prerogatives on
multilateralization of the ABM Treaty.
This has been an issue with which the
Armed Services Committee has been
deeply involved for many years.

I would strongly oppose any effort to
dilute or eliminate condition 9 from
the resolution of ratification. Condi-
tion 9 does not take a position, as such,
on the ABM Treaty or treaty succes-
sion. It simply seeks to protect the
Senate’s prerogatives in case the trea-
ty is substantively changed. I find it
difficult to believe that any Member of
this body would be opposed to this ob-
jective. In my view, it is a solemn and
fundamental obligation of a Senator to
consistently guard the rights and pre-
rogatives of the Senate, regardless of
which political party may occupy the
White House at any given time.

Mr. President, although inter-
national law is ambiguous on the ques-
tion of treaty succession, the U.S. Con-
stitution and statutory law is clear. As
section 232 of the National Defense Au-
thorization Act for fiscal year 1995
states, ‘‘the United States shall not be
bound by any international agreement
entered into by the President that
would substantively modify the ABM
Treaty unless the agreement is entered
pursuant to the treaty making power
of the President under the Constitu-
tion.’’ This provision originated as an
amendment sponsored by Senator WAR-
NER of Virginia and Senator Wallop of
Wyoming, two of the Senate’s foremost
experts on the ABM Treaty.

Notwithstanding the administra-
tion’s assertion that treaty succession
is an executive branch responsibility,
or any argument that one might derive
from international law, the real issue
is simple and clear. Only one overarch-
ing question needs to be answered:
Does multilateralization of the ABM
Treaty constitute a substantive change
to the treaty? If so, the President has
no choice, under the law and the Con-
stitution, other than to submit such an
agreement to the Senate for advice and
consent.

Ironically, those who have asserted
that the President does not need to
submit the multilateralization agree-
ment to the Senate for advice and con-
sent have not even attempted to an-
swer the one relevant question: Is it a
substantive change or not? Instead
they have chosen to base their views

strictly on ambiguity-laden inter-
national law and a simple assertion of
executive prerogative.

If one carefully analyzes the issues
associated with ABM Treaty
multilateralization, it is difficult to
avoid the conclusion that the ABM
Treaty will indeed be modified in sev-
eral substantive ways. The conferees to
the fiscal year 1997 Defense Authoriza-
tion Act recognized this in stating that
‘‘the accord on ABM Treaty succession,
tentatively agreed to by the adminis-
tration, would constitute a substantive
change to the ABM Treaty, which may
only be entered into pursuant to the
treaty making power of the President
under the Constitution.’’ This con-
ference language, which was supported
overwhelmingly on a bipartisan basis,
was the culmination of 2 years of effort
by several key Senators on the Armed
Services Committee: I have been joined
in this fight by Senator LOTT of Mis-
sissippi, Senator WARNER of Virginia,
Senator—now Secretary of Defense—
Cohen of Maine, and Senator SMITH of
New Hampshire, as well as other stal-
wart supporters of the Senate’s prerog-
atives.

Why would multilateralization of the
ABM Treaty constitute a substantive
change? First, because the basic strate-
gic rationale for the treaty would be
altered. The ABM Treaty was intended
to be part of an overarching arms con-
trol regime for regulating United
States-Soviet competition in strategic
offensive forces. But under a multilat-
eral ABM Treaty, some members will
have neither strategic offensive nor
strategic defensive forces, and hence no
direct stake in the treaty’s subject
matter. Overall, the United States
faces strategic and political cir-
cumstances that are vastly different
than those that existed in 1972 when
the ABM Treaty was signed. The Sen-
ate must carefully consider how these
bear on the issue of treaty succession.

Second, the ABM Treaty will change
from a treaty between two equal par-
ties to one in which different parties
have different rights and obligations.
Some states will be entitled to a de-
ployed ABM system, others will not.
The United States will also face four
states rather than one at any future
negotiation concerning the future of
the treaty. This clearly diminishes the
weight of the American vote in the
Standing Consultative Commission and
increases the complexity of seeking
changes or clarifications to the treaty.

Third, the actual mechanics of the
ABM Treaty will be altered by
multilateralization since the treaty is
largely defined in terms of ‘‘national
territory.’’ Some items that are regu-
lated by the treaty, including large
phased array radars, are currently lo-
cated outside the national territory of
any of the states that plan to accede to
the ABM Treaty. Also, those former
Soviet States that opt not to stay in
the treaty would be legally permitted
to deploy an unlimited ABM system
even though their national territory
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was formerly covered by the treaty’s
definition of Soviet ‘‘national terri-
tory.’’

Mr. President, these are only a few of
the ways in which a multilateral ABM
Treaty would constitute a substantive
change from the original treaty. The
evidence is overwhelming. For the Sen-
ate to do anything other than to insist
on its right to provide advice and con-
sent to such an agreement would be an
abandonment of its rights and obliga-
tions. I urge my colleagues to stand to-
gether on this important constitu-
tional prerogative of the Senate. The
executive branch must not be per-
mitted to circumvent the Senate on a
matter of such fundamental impor-
tance.

The PRESIDING OFFICER (Mr. AL-
LARD). The Senator from Texas is now
recognized for 8 minutes.

Mrs. HUTCHISON. Mr. President, I
thank the distinguished chairman of
the committee and, of course, the dis-
tinguished senior Senator from South
Carolina.

Mr. President, there is no Senate re-
sponsibility I take more seriously than
the obligation we have to advise and
consent on treaties. We are discussing
two treaties today that mark the past
and the future of arms control. It is in-
teresting to me that they have become
linked in the manner before us today. I
commend the distinguished chairman
of the Foreign Relations Committee
for his vision in this effort.

The Conventional Forces in Europe
Treaty is a pillar of post-cold-war secu-
rity in Europe. That treaty, over a dec-
ade in negotiation and finished by
President Bush in 1990, solidified
NATO’s victory in the cold war by dra-
matically reducing the size of the con-
ventional forces arrayed against each
other.

That treaty also restricted the areas
on the flanks of Europe where the So-
viet Union or its successors could place
troops and equipment. This particular
provision was one of the most difficult
to negotiate because it was one of the
most meaningful. By restricting the
size of forces on Europe’s northern and
southern flanks, we greatly reduced
the likelihood that the Soviet Union or
its successors could conduct an effec-
tive assault on western forces.

Because of the importance of this
provision, it is with great reluctance
that I support the changes to the
agreement before us today, which will
relax these flank restrictions.

It is true that over 50,000 pieces of
equipment limited by the CFE Treaty
have been destroyed or removed since
the treaty went into effect. Neverthe-
less, with the changes in the agreement
regarding the flanks of Europe, we will
all have to be watchful that we not
slide back too far from the high stand-
ard we set for ourselves and for Russia
in the original treaty.

Mr. President, I will also say that we
will have to reevaluate our actions
when we learn the full details of the
NATO-Russia agreement just an-

nounced today. For example, I am
hopeful that we did not place unilat-
eral restrictions on our own ability to
deploy troops in the potentially ex-
panded area of NATO responsibility in
exchange for Russia support for NATO
expansion. I light of the changes we are
making to the CFE Treaty—permitting
Russia to deploy forces in areas that
have been off-limits until now—such a
unilateral restriction on our own abil-
ity to move troops around Europe
would be shortsighted indeed.

Even with these reservations,
though, I am willing to support the
treaty document before us today be-
cause of condition 9, which will require
the President to submit to the Senate
for ratification any substantive
changes to the Anti-Ballistic Missile
Treaty. My support for an effective,
global ballistic missile defense system
greatly outweighs the concerns I may
have with changes to the CFE Treaty.

Mr. President, if the CFE Treaty is a
forward looking treaty that reflects
the new realities of post-cold-war Eu-
rope, the ABM Treaty is an outdated
document that harkens back to an era
that is thankfully behind us. The ABM
Treaty was with the USSR. Now that
the cold war is over it is restricting the
inexorable march of technology, a
technology that I am convinced will
make ballistic missiles obsolete.

The Clinton administration wants to
bring new countries into this outmoded
agreement. If the United States was
limited in its ability to deploy an effec-
tive missile defense when the treaty
was with Russia alone, how much more
restricted will we find ourselves when
there are half-a-dozen or more new
members in this treaty?

The document before us today does
not prejudice the Senate’s action re-
garding the ABM Treaty. It only says
that if the President wishes to permit
other countries to join this treaty,
then the Senate must fulfill its con-
stitutional role to advise and consent
on such a change to the treaty. Col-
leagues will have the opportunity at
that time to debate the merits of
bringing new countries into the treaty
or simply letting this treaty fade into
the history it represents.

While I support the latter, we aren’t
deciding that matter today. Today,
we’re simply asserting our prerogative
to advise and consent on treaties. No
Member of this body should be com-
fortable that any administration would
want to make major modifications to a
treaty without Senate approval.

I urge my colleagues to support the
resolution of ratification before us
today and assert their rights as a Mem-
ber of the U.S. Senate. I commend Sen-
ator HELMS once again with the wis-
dom and leadership, a staunch defender
always, of senatorial prerogatives and
U.S. national security.

I commend all of those who are going
to stand for the rights of the Senate
and therefore the people, to change any
potential treaty that this country has
committed itself to, because we will

keep our treaty obligations and we
must make sure that the people of our
country are informed and support any
changes in those treaties.

I yield back the balance of my time.
The PRESIDING OFFICER. The Sen-

ator from Delaware.
Mr. BIDEN. I yield 12 minutes to the

distinguished Senator from Massachu-
setts.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized
for 12 minutes.

Mr. KERRY. Mr. President, before
the Senate this afternoon is the task of
taking the appropriate action, in ful-
fillment of the Senate’s vital constitu-
tional advice and consent responsibil-
ity and power, to adapt the Conven-
tional Forces in Europe [CFE] Treaty
to the constant change that affects our
world—change which has been more
sweeping and profound in Europe in the
past 7 or 8 years than at any time in
the preceding 40.

In 1990, after years of grueling nego-
tiations to control the historically un-
precedented conventional weaponry
arrayed on opposite sides of the Iron
Curtain in Central Europe, the CFE
was signed. It entered into force in No-
vember of 1992. The long, difficult jour-
ney that led to the CFE treaty in-
cluded one failed effort—the Mutual
and Balanced Force Reduction Treaty
episode—where negotiators eventually
had to throw up their hands and ac-
knowledge defeat in their efforts. But
fortunately that failure was not per-
mitted to become permanent. With
U.S. leadership, efforts recommenced,
and the CFE is the result.

The CFE treaty is the first in the
post-World War II period to succeed in
limiting and reducing conventional
weaponry. While understandably stra-
tegic weapons treaty negotiations cap-
tured greater attention, since those ne-
gotiations addressed weapons of mass
destruction each of which can annihi-
late great numbers of people and large
cities, the CFE arguably addressed the
greater threat to peace in Europe, be-
cause I believe it always was more
likely that any conflict there would
start as a conventional conflict. The
CFE negotiating effort was successful
in large part because it approached the
issue of obtaining multilateral agree-
ment to limitations of key offensive-
capable weapons systems on an alli-
ance-to-alliance basis—addressing on
the one side the armaments possessed
by not only the Soviet Union but all
the Warsaw Pact nations taken to-
gether, and on the other side the arma-
ments possessed by all the NATO na-
tions taken together.

The CFE placed numerical limits on
the numbers of five types of weapons
systems critical to effective offensive
operations which each alliance could
possess in the Atlantic-to-the-Urals re-
gion of Europe where the Warsaw Pact
confronted NATO: tanks; artillery
pieces; armored combat vehicles; at-
tack aircraft; and attack helicopters.
It also contained sublimits based on
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geographical regions—in realization of
the fact that while a certain number of
the covered items might not be a
threat to peace or indicate diabolical
intentions if spread evenly across the
entire geography of each alliance, that
same number if massed in a subregion
could be threatening indeed and could
indicate intentions to launch an attack
or engage in other destabilizing behav-
ior.

The treaty has been a notable suc-
cess. It has resulted in reductions of
over 50,000 items of heavy military
equipment, verified by an intrusive
verification regime that has included
nearly 3,000 on-site inspections con-
ducted to date under treaty auspices. It
has worked and worked well. It is not a
prospective treaty about which we all
must guess or predict. It is a here-and-
now, real-world treaty that has re-
sulted in tangible reduction in arma-
ments and consequently in real reduc-
tion in the threat of conflict. It is a
treaty that we would do well to pre-
serve and protect.

Its underlying premise remains valid.
If buildups of a critical mass of the cat-
egories of treaty-limited equipment
can be prevented, it will be very dif-
ficult for any nation to launch an at-
tack against another with a significant
prospect of success. And even if a na-
tion seeks to flaunt the treaty’s terms,
and engage in a buildup of these weap-
ons systems for the purpose either of
conducting offensive military oper-
ations or engaging in a form of extor-
tion, the treaty’s verification proce-
dures will reveal those efforts so that
appropriate diplomatic and military
responses can be made, and its terms
give the other parties to the treaty the
means to condemn violative activities
and to enlist the community of nations
in efforts to prevent escalation into
conflict.

The implementation and ongoing ad-
ministration of every treaty result in
cases of different interpretations and
various disagreements, and the CFE
Treaty is no exception. But the mecha-
nisms included in the treaty for resolv-
ing such conflicts or disagreements
have worked reasonably well. And one
can presume that the treaty would
have continued to make a significant
contribution to the security of Europe
and, in turn, of the globe in a rel-
atively smooth manner had the world
remained as it was when the treaty was
negotiated and entered into force. But,
of course, the world has not stood still.
The Soviet Union imploded. The War-
saw Pact disintegrated. Some of the
very nations and armies that stared
across the Iron Curtain at NATO’s
forces and their key United States
components have become great friends
of the United States and other NATO
nations. Several of these appear to be
on the verge of becoming a part of
NATO itself. That, of course, is a mat-
ter of considerable controversy which
should be and I trust will be debated
separately and thoroughly. But our
focus today is or should be on the CFE
treaty.

In addition to the disappearance of
the Soviet Union and the Warsaw Pact,
and the realignment of some of the
former pact nations with the North At-
lantic Alliance, other components of
the Eurasian security picture have
changed dramatically. No longer is
Russia’s biggest concern the need to be
ready for full-scale battle with NATO
troops on the German and Benelux
plains. Today ethnic conflict in some
provinces and efforts of other provinces
to obtain independence require much
greater Russian attention. The ferment
in the Middle East, and activities in
Iran and Turkey south of the Russian
Caucasus region also are of greater
concern to Russia.

Not surprisingly the alterations in
Russia’s view of its own security pic-
ture resulted in alterations in what it
believed to be the vital disposition of
its security forces. Other nations of the
former Soviet Union, including
Ukraine, and of the now-defunct War-
saw Pact were faced with unantici-
pated anomalies resulting from the
new maps of Eurasia. The changes oc-
curred in and affected primarily one of
four zones to which the CFE Treaty ap-
plies, the so-called flank region which
consists of Norway, Iceland, Turkey,
Greece, Romania, Bulgaria, Moldova,
Georgia, Azerbaijan, Armenia, and
parts of Ukraine and Russia.

To address the desires by Russia,
Ukraine, and others to reallocate their
forces, but to ensure that those re-
allocations protect the accomplish-
ments and security provided by the
CFE, the parties to the CFE Treaty ne-
gotiated the so-called flank agreement
consisting of amendments to the origi-
nal CFE treaty. The parties agreed to
the flank agreement on May 31, 1996. It
will enter into force if approved by all
CFE Treaty party states by May 15,
1997.

The agreement does not change nu-
merical limits for either of the two
major sides of the post-World War II
European alignment. Instead, it ad-
justs the boundaries of the flank, pro-
viding Russia and Ukraine more flexi-
bility than they had before with re-
spect to deployment of equipment lim-
ited by the treaty.

The flank agreement is in NATO’s se-
curity interest, and, specifically, it is
in the security interests of the United
States. Without the adjustments it
provides, it is likely Russia and pos-
sibly Ukraine would feel so impeded in
their ability to meet their own na-
tional security requirements that they
either would leave the treaty alto-
gether or fail to comply with some of
its provisions. The implications of nei-
ther of these outcomes would be ac-
ceptable, and would weaken or destroy
the protections and added security of-
fered by the CFE Treaty.

The judgment that the flank agree-
ment is in our national interest is not
just a judgment of our diplomatic com-
munity. It is fully endorsed by our
Armed Forces leadership. On April 29 of
this year, Brig. Gen. Gary Rubus testi-
fied:

In the judgment of the Joint Chiefs of
Staff, the Flank Agreement is militarily
sound. It preserves the CFE treaty and its
contribution to U.S. and Allied military se-
curity. The additional flexibility permitted
Russia in the flank zone does not allow a de-
stabilizing new concentration of forces on
the flanks of Norway, Turkey and other
States in that area. Moreover, the agreement
includes significant new safeguards, includ-
ing greater transparency and new con-
straints on flank deployment:

The benefits of this agreement are
apparent. The Foreign Relations Com-
mittee last week approved the resolu-
tion of ratification by a unanimous
vote of 17–0. I am confident that a
great majority of Senators approve of
the flank agreement. But I am very
troubled by how some in the majority
seem determined to transform the con-
stitutional treaty advice and consent
process into an obstacle course.

The Foreign Relations Committee
last week approved the resolution of
ratification by unanimous vote. Mr.
President, as the Foreign Relations
Committee last week approved this by
unanimous vote of 17 to 0, it doesn’t
mean that there were not some res-
ervations. I just want to speak to
them.

I am confident that the great major-
ity of our colleagues will support the
Flank Agreement. But I am troubled
by the way in which some have trans-
formed the constitutional treaty advise
and consent process into something of
an obstacle course that involves things
that aren’t directly in the treaty.

The conditions for ratification which
the majority required before it would
permit the Foreign Relations Commit-
tee and then the full Senate to perform
the advice and consent role, fall into
four rough categories. I find several of
them—primarily those which the Sen-
ate appropriately and routinely at-
taches to treaties—beneficial and de-
sirable. I find several others reflect a
degree of fear and anxiety on the part
of some Members, the basis for which I
cannot ascertain—but which, all things
told, appear unlikely to do fundamen-
tal damage to what should be our ob-
jective here: To keep the CFE Treaty
in operation in order to continue to de-
rive its benefits to security in Europe
and a reduction in the risk of conflict
there.

The third category, Mr. President,
consists of a condition whose objective
may have been desirable but which in-
advertently or inadvisedly singles out
one nation for implicit criticism when
the kinds of actions it is implicitly
criticized for taking may place it in
the company of other nations in its re-
gion, and when it would be more appro-
priate to address these situations as a
group so that all nations are held ac-
countable to the same treaty stand-
ards. I speak of paragraph F of condi-
tion 5 which, in the form approved by
the committee, singles out Armenia
and requires a report directed solely at
its activities and whether they comply
with the terms of the treaty. I will ad-
dress that matter separately, and will



CONGRESSIONAL RECORD — SENATES4458 May 14, 1997
offer an amendment to establish what I
believe is an important balance and eq-
uity with respect to the entire
Caucasus region.

Then, Mr. President, there is condi-
tion 9 which forms a special category
all its own. I understand why a Senator
who has not been deeply involved in
the Senate’s processing of the CFE
Flank Agreement may be puzzled by
the fact that condition 9 pertains to
the ABM Treaty. In fact, I have been
involved in the effort to move the
Flank Agreement to Senate approval,
and I cannot discern a reasonable or
defensible rationale to link the issue of
multilateralization of the ABM Treaty
to action on the CFE Flank Agreement
except for the reason of taking some-
thing that ought to happen that is im-
portant to our security and linking it
to something that is not necessarily
yet thoroughly considered by the Sen-
ate.

But even so, I do believe I understand
what is going on here. Proposed condi-
tion 9 is hostage-taking, pure and sim-
ple. I think there are some who have a
fundamental aversion to arms control
agreements and want the United States
to simply go it alone in the inter-
dependent world of the last decade of
the 20th century. Unfortunately they
insist that unless the President con-
cedes to their position on the unrelated
issue of ABM multilateralization, they
will refuse to let the United States rat-
ify the CFE flank agreement.

I readily agree that the issues sur-
rounding the ABM Treaty are both
vital and very controversial. The Com-
mittee on Foreign Relations, with the
contribution of the Committee on
Armed Services, should devote consid-
erable time and energy to thoroughly
exploring those issues, and then the
Senate as a whole should carefully de-
termine how to proceed with respect to
them.

But I want to register the strongest
possible dissent from this tactic of hos-
tage-taking. In my judgment these is-
sues are separate and ought to be
treated separately. Treaties are fun-
damentally different than bills on
which this Congress acts on a daily
basis. We ought to approach our advice
and consent responsibility—a solemn
constitutional duty—with more ab-
stract side bar process. We should not
load up resolutions of treaty ratifica-
tion with essentially nongermane
amendments.

Further, purporting to resolve the
complex and very important ABM is-
sues by attaching a condition to a
wholly unrelated treaty—and without
thoroughly airing and deliberating on
those issues at the committee level via
hearings and other means—is risky and
ill-advised. Because I understand the
power of the majority, perhaps the
most significant feature of which is its
considerable control over determining
whether and when the Senate will ad-
dress important issues, and because I
believe it is of great importance that
this flank agreement be considered and

acted on by the full Senate, and that
the Senate do so prior to the May 15
deadline which is imminent, I did not
seek because of my aversion to condi-
tion 9 to derail the Foreign Relations
Committee’s action on the resolution
of ratification last week, but I ex-
pressed my concerns which were pub-
lished as additional views in the com-
mittee’s report on the resolution.

Mr. President, as Senators, every one
of us is sworn to uphold the Constitu-
tion. In my judgment that requires
maintaining the separation of powers
which plays so critical a part in main-
taining the equilibrium of our unique
form of government which has per-
mitted it to survive and function suc-
cessfully for over 200 years. Maintain-
ing the separation requires a careful al-
legiance to preserving and protecting
not only the constitutional obliga-
tions, responsibilities, and prerogatives
of the legislative branch, and the Sen-
ate in particular, but also of the judi-
cial and the executive branches.

We in this Chamber are most accus-
tomed, understandably, to rising to the
defense of the responsibilities, role,
and prerogatives of our own branch and
our own Chamber. I have joined many
times in such efforts. Indeed, the very
fact that the CFE Flank Agreement is
being considered by the Senate is at-
tributable to an effort to assert that
the Senate properly should act on that
agreement under the treaty clause of
the Constitution because it sub-
stantively alters the original CFE
Treaty.

Itis my view, and, I believe, the view
of most Senators on both sides of the
aisle who have carefully examined the
issue, that the ABM Demarcation
Agreement also makes a substantive
change in a treaty to the ratification
of which the Senate previously gave its
advice and consent—thereby neces-
sitating that U.S. ratification of the
Demarcation Agreement can occur
only if the Senate gives its advice and
consent by means of the complete con-
stitutional process.

But the ABM Succession Agreement
is a different matter entirely. It effects
no substantive change in the ABM
Treaty or any other treaty. It does one
and only one thing: It codifies the sta-
tus with respect to the treaty of the
states which succeeded to the rights
and obligations of the former Soviet
Union. It is a function of the executive
branch, not the legislative branch, to
determine if new nations which de-
scend from a dissolved nation inherit
the predecessor nation’s obligations
such as those under a treaty. This is
not a matter of defending a Senate
right or obligation or prerogative; the
Senate has no right, obligation, or pre-
rogative to defend with respect to de-
termination of succession.

This principle has been illustrated on
many occasions by its application. Re-
cently, and of direct relevance, it has
been applied in a number of cir-
cumstances with regard to the dissolu-
tion of the Soviet Union.

I believe I understand the objective
here, Mr. President, and I do not be-
lieve it is the defense of a nonexistent
constitutional principle or a nonexist-
ent constitutional right or prerogative
of the Senate. This is a wolf in sheep’s
clothing—a maneuver by opponents of
the ABM Treaty to gain strategic ad-
vantage in their quest to demolish the
ABM Treaty. The objective is to give
them one additional shot at killing the
Treaty.

I am prepared for the debate on the
ABM Treaty. I look forward to thor-
oughly assessing whether this treaty
continues to serve our Nation’s secu-
rity interests as I strongly believe it
has well served those interests since its
ratification. I look forward to examin-
ing in detail the probable reactions in
Russia and elsewhere if we abandon the
treaty.

But let me return to an earlier point
that ABM opponents have shown they
are willing to ignore. The Senate is not
currently debating the ABM Treaty.
The matter that is before us today is
the Conventional Forces in Europe
Treaty Flank Agreement. Condition 9
is an unwise, unnecessary, destructive
digression from what we should be
doing here today. It is yet another ex-
ample of distressing political expedi-
ency too often illustrated in this
Chamber in recent years. Fortunately,
that expediency rarely has sunk to the
level of sacrificing a vital constitu-
tional principle—such as the separa-
tion of powers—for the sake of tactical
gain. But, Mr. President, let there be
no mistake: It is sinking to that level
today in condition 9.

When we do such things, Mr. Presi-
dent, there is a price to be paid. Either
we who serve here today will pay that
price at a later time, or those who fol-
low in our footsteps will pay that price.
We disserve the Constitution we are
sworn to uphold when we permit that
to occur.

I must remark, Mr. President, on the
peculiar and troubling silence of the
administration on this issue. The ad-
ministration, by position and motiva-
tion, is best situated to defend the con-
stitutional prerogatives and respon-
sibilities of the executive branch. And
yet, for some unknown reason, perhaps
a tactical calculus, or exhaustion, or
distraction—for some reason—the ad-
ministration never even joined this
issue. I say to the administration: De-
spite the appearances given by your si-
lence and inaction on this issue, this
truly does matter in the long run. And
this administration, and others to fol-
low it, will regret this day. Much more
is being ceded here than the authority
to decide what nations properly hold
the obligations of the ABM Treaty that
previously were held by the Soviet
Union.

Mr. President, I strongly support the
ratification of the Flank Agreement.
Before we vote on the resolution of
ratification, I will offer the amend-
ment I referenced earlier to address the
Caucasus region, which I hope will be
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approved. Then, despite the reserva-
tions about condition 9 I have enun-
ciated, because of how important I be-
lieve the CFE Treaty is and will con-
tinue to be to European security and
stability and therefore to world secu-
rity and stability, I will vote to ap-
prove the resolution of ratification and
urge all other Senators to do so.

QUESTIONS OF TREATY ADHERENCE IN THE
CAUCASUS

Mr. President, the Conventional
Forces in Europe Treaty was nego-
tiated to limit the numbers and geo-
graphical distribution in Europe of five
key types of offensive-capable weapons
systems. The treaty contains sublimits
for portions of the Atlantic-to-the-
Urals region covered by the treaty that
apply to the five types of treaty-lim-
ited equipment.

The treaty, when it was negotiated,
was focused on the protracted cold war
and the confrontation at the Iron Cur-
tain that ran through Central Europe.
Its design was to make it less likely
that the cold war would turn hot, by
making it more difficult to amass suf-
ficient quantities of the weapons sys-
tems that would be needed for a suc-
cessful attack of one side on the other,
or, at the very least, to amass such
weaponry without the other side being
aware of the preparations for such an
attack. The weapons limitations and
the transparency are the treaty’s keys.

But as the astonishing events of the
late 1980’s and early 1990’s unfolded, the
entire structure of Europe changed in
such a fashion as to be virtually unrec-
ognizable. For the most part, this was
a very welcome change. For the first
time in 40 years, there was no tense
face-off of the world’s greatest armies
at the Warsaw Pact/NATO border.

But the disintegration of the Soviet
Union, which was one of the most
prominent of the changes in the region,
removed the authority and control
that had kept a lid on ethnic conflicts
and territorial disputes in several re-
gions of what had been the Soviet
Union. Ancient tensions and hatreds
soon began to bubble to the surface,
and nowhere moreso than in the
Caucasus region.

The Russian province of Chechnya
sought to secede from Russia. Ethnic
Armenians in the Nagorno-Karabakh
region of Azerbaijan sought to gain
independence so they could align with
Armenia. Abkhaz separatists in Geor-
gia have fought a long-running civil
war with the central government.

Wars and revolutions are fought with
weapons, of course. All parties to these
conflicts have done all in their power
to increase their firepower. Not sur-
prisingly, these actions, when they in-
volve treaty-limited equipment, have
implications for the CFE Treaty even
though contending with such situa-
tions was not the primary purpose for
which the treaty was negotiated.

Responding to an allegation made
publicly by a Russian Army general
who now serves in the Duma, the ma-
jority included in the text of the reso-

lution of ratification of the CFE flank
agreement, as a part of condition 5 ti-
tled ‘‘Monitoring and Verification of
Compliance,’’ paragraph F, which is a
requirement that the President submit
a report to the Congress regarding
‘‘whether Armenia was in compliance
with the treaty in allowing the trans-
fer of conventional armaments and
equipment limited by the treaty
through Armenian territory to the se-
cessionist movement in Azerbaijan.’’

Mr. President, wherever there are
credible allegations or concerns that
the provisions of any arms control
treaty have been violated, those allega-
tions or concerns should be explored
thoroughly and the truth determined.
That, certainly, applies in this case.
However, I believe this portion of con-
dition 5 is too limited in its scope, and
because of that limitation, leaves the
impression that the Senate is not as
concerned about the effects on the
treaty of arms transfer and acquisition
actions in other areas of the Caucasus
region.

If we are to carefully examine alleged
violations of treaty provisions in one
specific location in this conflicted re-
gion, we should direct the same level of
inquiry at all portions of the region.
We know that arms buildups in other
Caucasus locations have violated provi-
sions of the CFE Treaty. Some of those
violations, in fact, have been openly
acknowledged.

It is my belief that the Senate should
address this matter directly, and do so
by expanding the scope of the report
that will be required by paragraph F of
condition 5. Together with Senator
SARBANES, and with the support of sev-
eral other Senators, I have prepared an
amendment to do this. The amendment
inserts a new subparagraph ii requiring
that the President’s report address
‘‘whether other States Parties located
in the Caucasus region are in compli-
ance with the Treaty.’’ The President
also must indicate what actions have
been taken to implement sanctions on
any of these states found to be in viola-
tion.

I believe this change will make this
provision of the resolution of ratifica-
tion more useful. Because the report
the Congress will receive will give a
more complete picture of the level of
compliance with or violation of the
CFE Treaty in the Caucasus region, the
United States can formulate a response
that will be more complete and suit-
able.

AMENDMENT NO. 279

(Purpose: To require a compliance report on
Armenia and other States Parties in the
Caucasus region)

Mr. KERRY. Mr. President, the
amendment that I send to the desk is
an amendment that seeks very simply
to create the equity and balance that I
sought with respect to the question of
Armenia.

I believe that we have an agreement
on this language. It will simply reflect
that we ought to hold all nations in the
area to the same standard.

In my judgment, it is self explana-
tory. I believe it has been approved by
both sides as a consequence of that.

Mr. President, I send the amendment
to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Massachusetts (Mr.
KERRY), for himself, Mr. BIDEN, Mr. SAR-
BANES, Mr. ABRAHAM, and Mrs. FEINSTEIN,
proposes an amendment numbered 279.

Mr. KERRY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
Strike subparagraph (F) of section 2(5) and

insert the following:
(F) COMPLIANCE REPORT ON ARMENIA AND

OTHER STATES PARTIES IN THE CAUCASUS RE-
GION.—Not later than August 1, 1997, the
President shall submit to the Committee on
Foreign Relations of the Senate and the
Speaker of the House of Representatives a
full and complete classified and unclassified
report regarding—

(i) whether Armenia was in compliance
with the Treaty in allowing the transfer of
conventional armaments and equipment lim-
ited by the Treaty through Armenian terri-
tory to the secessionist movement in Azer-
baijan;

(ii) whether other States Parties located in
the Caucasus region are in compliance with
the Treaty; and

(iii) if Armenia is found not to have been in
compliance under clause (i) or, if any other
State Party is found not to be in compliance
under clause (ii), what actions the President
has taken to implement sanctions as re-
quired by chapter 11 of part I of the Foreign
Assistance Act of 1961 (22 U.S.C. 2295 et seq.;
relating to assistance to the independent
states of the former Soviet Union) or other
provisions of law.

Mr. KERRY. Mr. President, I believe
we have an agreement on this particu-
lar amendment.

I thank the distinguished chairman
of the Foreign Relations Committee
for working, as he always does, in order
to find a common ground in these mat-
ters.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Massachu-
setts.

The amendment (No. 279) was agreed
to.

Mr. KERRY. Mr. President, I move to
reconsider the vote by which the
amendment was agreed to.

Mr. BYRD. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. HELMS. Mr. President, I yield 6
minutes to the distinguished Senator
from New Hampshire, [Mr. SMITH].

The PRESIDING OFFICER. The Sen-
ator from New Hampshire is recog-
nized.

Mr. SMITH of New Hampshire. Mr.
President, I thank the distinguished
chairman of the Foreign Relations
Committee.

Mr. President, I rise in strong sup-
port of the resolution of ratification re-
ported by the Senate Foreign Relations
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Committee. I want to specifically com-
mend the distinguished chairman, Sen-
ator HELMS, for his outstanding leader-
ship in moving this resolution prompt-
ly and responsibly.

I also want to commend the Foreign
Relations Committee for including
condition No. 9, which would require
the administration to submit any
agreement that would multilateralize
the ABM Treaty to the Senate for ad-
vice and consent. This is an extremely
important issue, Mr. President, and
this provision ensures that the Senate
retains its constitutional prerogatives
to advise and consent on international
treaties.

By way of background, there is an ex-
isting statutory requirement, with
precedent, that any substantive change
to an international treaty must be sub-
mitted to the Senate for advice and
consent, as prescribed under the Con-
stitution.

The Clinton administration has spent
the better part of the past 4 years ne-
gotiating changes to the 1972 Anti-Bal-
listic Missile [ABM] Treaty. Foremost
among these changes are a demarca-
tion agreement that would restrict the
performance of certain theater defense
programs, and a multilateralization
agreement that would expand the ABM
Treaty to include the Republics of the
former Soviet Union. It is this
multilateralization agreement that
condition No. 9 would address.

Mr. President, condition No. 9 has be-
come necessary because the adminis-
tration refuses to submit the
multilateralization agreement to the
Senate for advice and consent. They
have rightly conceded that both a de-
marcation agreement and the CFE
flank limits agreement are substantive
changes requiring approval of the Sen-
ate, but they adamantly refuse to sub-
mit multilateralization for approval.

The administration asserts that the
executive branch alone has the author-
ity to recognize nations and determine
the successor states on treaties whose
participants no longer exist. They also
argue that multilateralization is mere-
ly a clarification, not a substantive
change to the ABM Treaty.

It is a very significant change that
will fundamentally alter both the na-
ture of the treaty and the obligations
of its parties. It is most certainly a
substantive change, and as such, it
must be submitted to the Senate for
advice and consent.

Mr. President, let me elaborate on
exactly why a multilateralization
agreement would represent a sub-
stantive change. The ABM Treaty was
signed by the United States and the
Soviet Union. It was premised on the
policy of mutual assured destruction
and it codified the bipolar strategic re-
ality of the cold war. All negotiations
on compliance and all discussions con-
cerning amendments to the treaty were
to be bilateral in nature, with any deci-
sions being approved by each side. The
negotiating ratio was 1 to 1, the United
States versus the Soviet Union.

However, one of these two parties has
now ceased to exist. There is no longer
a Soviet Union. If the treaty is
multilateralized, and thereby expanded
to include multiple parties on the
former Soviet side, it will dramatically
change this negotiating ratio, both
theoretically and practically.

Instead of the 1-to-1 ratio that the
treaty was premised on, it will become
at a minimum a 1-to-4 ratio, of the
United States versus Russia,
Khazakstan, Ukraine, and Belarus, and
perhaps even a 1-to-15 ratio of the Unit-
ed States versus all 15 of the former
Soviet Republics. We just don’t know
and the administration isn’t saying.

Under a multilaterlization agree-
ment, each of these former Soviet Re-
publics would have an equal say in ne-
gotiations, even though they clearly
would have unequal rights and unequal
equipment holdings. For instance, only
the United States and Russia would be
permitted to field an ABM system, but
other nations would be free to deploy
ABM radars and other related compo-
nents of a system. Further, while the
ABM Treaty prohibits defense of the
territory of a nation, the term terri-
tory is being redefined to mean the
combined territories of all former So-
viet Republics who choose to join the
treaty.

What does this mean? It means that
instead of the treaty applying to the
territory of an individual nation, it ap-
plies to a number of nations, unevenly
and in a manner that is very detrimen-
tal to the United States. For example,
Russia could legally establish new
early warning radars on the territory
of other States, well beyond the periph-
ery of Russia, while the United States
is restricted to its own borders.
Compounding this inequity, the terri-
tory and borders of the so-called
former Soviet Union could change over
time because the multilateralization
agreement allows the admission of ad-
ditional republics even after entry into
force.

The bottom line, Mr. President, is
multilateralization would by definition
and practice create a fundamental
asymmetry in the ABM Treaty. Rather
than having two parties with equal of-
fensive strategic forces and defensive
capabilities, this agreement would cre-
ate a tremendous imbalance. For us to
negotiate any changes to the treaty,
such as an agreement to permit mul-
tiple sites or to change the location, we
would now need to convince all the par-
ticipating Republics of the former So-
viet Union rather than just one.

In essence, each of those countries
would be able to veto our position at
any time. And they would individually
leverage the vote in the Standing Con-
sultative Commission for more foreign
aid, or trade recognition, or conces-
sions on a variety of issues. Whenever
we finally met any single Republic’s
demands, another could instantly le-
verage similar concessions. When
would it end? Never. This scenario is
very troubling. It is troubling there are

people in the Senate who would be will-
ing to accede to that kind of situation.
At the very least, it will cause huge
complications in our process for nego-
tiating changes to the treaty.

There can be no question, an agree-
ment to multilateralize the ABM Trea-
ty is a substantive change to the ABM
Treaty, plain and simple. It must be
submitted for advice and consent. Con-
dition 9 merely says that before the
CFE Flank Limits Agreement can take
effect, the President must certify that
he will submit the ABM Treaty
multilateralization agreement to the
Senate for advice and consent.

Nothing in this condition will require
any renegotiation of any provision of
the CFE Flank Limits Agreement or,
for that matter, require any renegoti-
ation of any provision of the ABM
Treaty multilateralization agreement.
This condition will not affect any other
country or any other treaty or the
cause of strategic stability in any re-
spect. That is a fact.

Contrary to the parochial appeals of
the administration, it is not going to
kill NATO expansion. It will not kill
START II. And it will not kill the CFE
Treaty. In fact, all the President has to
do is send us a letter this afternoon
certifying he will submit the agree-
ment to the Senate for advice and con-
sent and we will be done with it. Case
closed.

I am pleased the Senate has seen fit,
thanks to the tremendous leadership of
Chairman HELMS, to adopt this very
important condition. Senator HELMS,
as he does so many times and often on
the floor of the Senate and in private
meetings on issues, stands sometimes
alone. I am proud to be standing with
him on this very important issue, and
I think future generations will thank
him for his leadership when we get to
the point where this treaty does take
effect. People will be thanking him for
his leadership on the multi-
lateralization issue.

I thank the Chair.
Mr. HELMS. I thank the Senator

from New Hampshire. I assure him it is
an honor to serve in the Senate with
him.

Mr. President, I yield 5 minutes to
the distinguished Senator from Ne-
braska.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. HAGEL. Mr. President, I am
pleased to support this CFE Flank
Treaty today. It is good for the secu-
rity of the United States and the secu-
rity of our NATO allies.

This treaty modifies the Conven-
tional Forces in Europe Treaty. This
treaty was reached in 1990 before the
breakup of the Soviet Union and the
Warsaw Pact. The modifications in
CFE flank restrictions contained in
this treaty are reasonable, and we all
should support them.

Under Chairman HELMS’ guidance,
the Foreign Relations Committee
added a number of important condi-
tions to this treaty. These conditions
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clarify parts of the treaty that could be
construed as granting special rights to
Russia to intimidate its neighbors, but
most importantly are the clarifications
that nothing in the CFE Flank Treaty
grants to Russia any right to continue
its current violations of the sov-
ereignty of several neighboring states.

I am pleased that these clarifications
were fully bipartisan conditions that
received the support of our distin-
guished Foreign Relations ranking
member, Senator BIDEN.

There is, however, one remaining
condition that caused some con-
troversy. This is condition 9, which re-
quires the President to submit to the
Senate for ratification another treaty
modification, the ABM multi-
lateralization treaty. This is not a
question of support or opposition to
the ABM Treaty. This is purely a mat-
ter of the prerogative of the Senate, of
whether or not to adhere to the clear
intent of the Constitution of this coun-
try.

During negotiations over the Chemi-
cal Weapons Convention, Senator
HELMS and Majority Leader LOTT suc-
ceeded in convincing the President to
submit to the Senate two out of three
pending treaty modifications that the
President had intended to implement
as executive agreements. One of those
treaty modifications, the CFE Flank
Treaty now before us today, and an-
other, the ABM Demarcation Treaty, is
before the Foreign Relations Commit-
tee where it will receive serious consid-
eration.

Only one treaty modification has yet
to be submitted to the Senate, the
ABM multilateralization treaty agreed
to in Helsinki by Presidents Clinton
and Yeltsin. It is right to require that
treaty to be submitted as well.

Again, this issue is merely the con-
stitutional obligation of each of us in
this body to give our advice and con-
sent on the ratification of treaties, not
whether this treaty modification is
good or bad.

I again congratulate Chairman
HELMS, Senator BIDEN, and the distin-
guished majority leader. I am proud of
the leadership they have shown on this
treaty and on the constitutional pre-
rogatives of the Senate.

Mr. President, I yield my time.
Mr. HELMS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from North Carolina.
Mr. HELMS. I have a little house-

keeping function. I ask what I am
about to do will not be charged to ei-
ther side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS-CONSENT AGREEMENT—H.R. 1122

Mr. HELMS. As in legislative session,
Mr. President, I ask unanimous con-
sent that immediately following dis-
position of the Feinstein amendment
to H.R. 1122 during Thursday’s session
of the Senate, Senator DASCHLE be rec-
ognized to offer an amendment and it
be considered under the following time
agreement: 21⁄2 hours under the control

of Senator DASCHLE or his designee,
and 21⁄2 hours under the control of Sen-
ator SANTORUM or his designee.

I further ask unanimous consent that
following the conclusion or yielding
back of time on the Daschle amend-
ment, the Senate proceed to vote on or
in relation to the Daschle amendment
without further action or debate, with
no amendments in order during the
pendency of the Daschle amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HELMS. I thank the Chair.
Mr. BIDEN addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Delaware.
Mr. BIDEN. I yield 12 minutes to the

distinguished Senator from Michigan.
The PRESIDING OFFICER. The Sen-

ator from Michigan.
Mr. LEVIN. Mr. President, I thank

my friend from Delaware.
First, let me congratulate the Sen-

ators from North Carolina and Dela-
ware, the chairman and ranking mem-
ber of the Foreign Relations Commit-
tee, for working together so speedily
and quickly to bring this treaty to the
floor. It is a real feat. It is difficult to
do this in this length of time. The kind
of bipartisan cooperation that this
takes really, I think, reflects great
honor on this body.

There is one condition that I have
some difficulty with that I want to ad-
dress some remarks to this afternoon,
and that is condition 9, which is now
part of the resolution before the Sen-
ate.

Condition 9 requires the President to
submit to the Senate for its advice and
consent the memorandum of under-
standing concerning successor states to
the ABM Treaty. In my view, this con-
dition is probably unconstitutional but
certainly unwise. As a general rule, a
condition on a resolution of ratifica-
tion is a stipulation which the Presi-
dent must accept before proceeding to
ratification of a treaty. And if the
President finds the condition unaccept-
able, he generally has but one choice,
which is to refuse to ratify the treaty.
There is, however, a generally recog-
nized exception: If the condition is in-
consistent with or invades the Presi-
dent’s constitutional powers, in which
case the condition would be ineffective
and of no consequence. The restate-
ment of foreign relations law puts the
matter this way:

The Senate has not made a practice of at-
taching conditions unrelated to the treaty
before it. If the Senate were to do so and
were to attach a condition invading the
President’s constitutional powers, for exam-
ple, his power of appointment, the condition
would be ineffective. The President would
then have to decide whether he could assume
that the Senate would have given its consent
without the condition.

In this matter before us, condition 9
has no relation to the CFE flank agree-
ment. The condition, therefore, on that
ground is improper. It seeks to invade
the President’s constitutional powers
to recognize states and to implement
treaties, and thus is probably unconsti-
tutional.

When the Senate deals with the im-
portant issue of advice and consent to
a treaty, I think it should limit itself
to the treaty before it. When we go be-
yond that, it seems to me we do not
bring honor on this institution, when
we try to force the hand of the Presi-
dent in areas beyond the immediate
treaty that is being considered.

In a very ironic twist, condition 9
could imperil the continued viability of
the treaty that we are ratifying be-
cause if the ABM Treaty, when it is
multilateralized, needs to come back
for ratification, the same principle
would apply to other treaties, of which
we have dozens. The same principle, if
it applies to ABM, would apply to CFE,
the treaty before us.

Is this treaty binding on those other
states, those other successor states of
the Soviet Union without coming back
to the Senate? INF, START I, probably
dozens of treaties with the former So-
viet Union which have been
multilateralized, which have been ac-
cepted by the successor states, which
we now, I hope, consider binding on
those States and on us, even though
they have not been brought back to the
Senate for ratification, if the logic of
condition 9 is correct, it would under-
mine the viability, the efficacy of
those other treaties that we had with
the former Soviet Union. It would call
into question treaties that I do not be-
lieve this body wants to call into ques-
tion.

The reason that it does that is that
condition 9 requires the President to
submit to the Senate for its advice and
consent his recognition of the Soviet
Union successor states to the ABM
Treaty. It does provide an opportunity
for opponents of the ABM Treaty to try
to defeat that memorandum of under-
standing as it relates to the successor
states. But in doing so, it jeopardizes
the continuing viability of the accept-
ance by those successor states of their
obligations under the ABM Treaty and,
in terms of the point I am making,
their obligations under a number of
other treaties which have been signed
by the former Soviet Union.

This outcome could undermine the
reductions of former Soviet nuclear
weapons that our military has testified
are so clearly in our national security
interests. Opponents of having succes-
sor states other than Russia appear to
worry about the potential difficulty of
negotiating changes or amendments to
the ABM Treaty in order to permit de-
ployment of a national missile defense
system in the future. Their notion ap-
pears to be that while it may be
straightforward for us to negotiate re-
quired changes with Russia, it will
somehow be more difficult to get the
other three successor states to agree to
any changes. And according to that
view, rather than to give each of the
other three states a potential veto over
changes to the ABM Treaty, it would
be better to prevent those successor
states from ever joining the ABM Trea-
ty as a party.



CONGRESSIONAL RECORD — SENATES4462 May 14, 1997
That is what this condition is all

about, but it is misguided from a num-
ber of perspectives. First, the notion
that Ukraine, Belarus, and Kazakstan
would obstruct any changes to the
ABM Treaty but that somehow Russia
would be an easier negotiating partner
flies in the face of experience. In the
negotiations at the Standing Consult-
ative Commission, it is Russia that has
been the most challenging negotiating
partner, while Ukraine, Kazakstan, and
Belarus have been more amenable to
American proposals.

Furthermore, as the administration
has pointed out on many occasions, if
the United States determines that
there is the threat that requires us to
deploy a national missile defense sys-
tem that would conflict with the ABM
Treaty, they would seek to negotiate
changes with our treaty partners to
permit such a deployment. We would
seek to adapt the treaty to our secu-
rity requirements. But if the Russians
would not agree to our proposed
changes, then the administration
would consider whether to withdraw
from the ABM Treaty, as is our right
under the treaty’s provisions relating
to our supreme national interests.
That is the prudent approach and the
one that best serves our security.

Let me just give one other example
of the implication of this condition. In
1995, the United States recognized
Ukraine as a successor to the former
Soviet Union for 35 nonarmed control
treaties that we previously had with
the U.S.S.R. We did this without a Sen-
ate vote. So now we presumably want
the Ukraine to be bound by 35 treaties
previously negotiated. But there is no
Senate vote ratifying that treaty with
Ukraine.

In a diplomatic note from the United
States Embassy to the Government of
Ukraine dated May 10, 1995, the United
States listed the 35 agreements that
have continued in force with Ukraine
and they include such treaties as the
incidents at sea agreement of 1972 with
its protocol, which our good friend
from Virginia, Senator WARNER, nego-
tiated when he was Secretary of the
Navy. They included the prevention of
dangerous military activities agree-
ment of 1989, which is designed to pre-
vent an accident or mistake from
erupting into hostilities. These are ex-
tremely important agreements and we
should not put those agreements in
limbo, or in doubt, by setting this
precedent relative to the ABM Treaty.

I ask unanimous consent that the list
of those 35 treaties that Ukraine is
hopefully bound by, through that
note—but which we have not ratified,
vis-a-vis Ukraine—that that list and
note be printed in the RECORD at this
time.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

EMBASSY OF THE UNITED STATES OF
AMERICA—KIEV, MAY 10, 1996

The Embassy of the United States of
America presents its compliments to the

Ministry of Foreign Affairs of Ukraine and
has the honor to refer to discussions between
technical experts of our two Governments
concerning the succession of Ukraine to bi-
lateral treaties between the United States of
America and the former Union of Soviet So-
cialist Republics in light of the independence
of Ukraine and the dissolution of the Union
of Soviet Socialist Republics. In conducting
their discussions, the experts took as a point
of departure the continuity principle set
forth in Article 34 of the Vienna Convention
on Succession of States in respect of Trea-
ties. In examining the texts they found that
certain treaties to which the principle ap-
plied had since expired by their terms. Oth-
ers had become obsolete and should not be
continued in force between the two coun-
tries. Finally, after a treaty-by-treaty re-
view, which included an examination of the
practicability of the continuance of certain
specific treaties, they recommended that our
two Governments agree no longer to apply
those treaties.

In light of the foregoing, the Embassy pro-
poses that, subject to condition that follows,
the United States of America and Ukraine
confirm the continuance in force as between
them of the treaties listed in the Annex to
this Note.

Inasmuch as special mechanisms have been
established to work out matters concerning
succession to bilateral arms limitation and
related agreements concluded between the
United States and the former Union of So-
viet Socialist Republics, those agreements
were not examined by the technical experts.
Accordingly, this Note does not deal with
the status of those agreements and no con-
clusion as to their status can be drawn from
their absence from the list appearing in the
Annex.

With respect to those treaties listed in the
Annex that require designations of new im-
plementing agencies or officials by Ukraine,
the United States understands that Ukraine
will inform it of such designations within
two months of the date of this Note.

If the foregoing is acceptable to the Gov-
ernment of Ukraine, this Note and the Min-
istry’s Note of reply concurring therein shall
constitute an agreement between our two
Governments which shall enter into force on
the date of receipt by the Embassy of the
Ministry’s Note in reply.

The Embassy of the United States of
America avails itself of this opportunity to
renew to the Ministry of Foreign Affairs of
Ukraine the assurance of its highest consid-
eration.

Enclosure: Annex.
ANNEX

Convention relating to the rights of
neutrals at sea. Signed at Washington July
22, 1854; entered into force October 31, 1854.

Agreement regulating the position of cor-
porations and other commercial associa-
tions. Signed at St. Petersburg June 25, 1904;
entered into force June 25, 1904.

Arrangements relating to the establish-
ment of diplomatic relations, noninterven-
tion, freedom of conscience and religious lib-
erty, legal protection, and claims. Exchanges
of notes at Washington November 16, 1933;
entered into force November 16, 1933.

Agreement relating to the procedure to be
followed in the execution of letters rogatory.
Exchange of notes at Moscow November 22,
1935; entered into force November 22, 1935.

Preliminary agreement relating to prin-
ciples applying to mutual aid in the prosecu-
tion of the war against aggression, and ex-
change of notes. Signed at Washington June
11, 1942; entered into force June 11, 1942.

Agreement relating to prisoners of war and
civilians liberated by forces operating under
Soviet command and forces operating under

United States of America command. Signed
at Yalta February 11, 1945; entered into force
February 11, 1945.

Consular convention. Signed at Moscow
June 1, 1964; entered into force July 13, 1968.

Agreement on the reciprocal allocation for
use free of charge of plots of land in Moscow
and Washington with annexes and exchanges
of notes. Signed at Moscow May 16, 1969; en-
tered into force May 16, 1969.

Agreement on the prevention of incidents
on and over the high seas. Signed at Moscow
May 25, 1972; entered into force May 25, 1972.

Agreement regarding settlement of lend-
lease, reciprocal aid and claims. Signed at
Washington October 18, 1972; entered into
force October 18, 1972.

Protocol to the agreement of May 25, 1972
on the prevention of incidents on and over
the high seas. Signed at Washington May 22,
1973; entered into force May 22, 1973.

Convention on matters of taxation, with
related letters. Signed at Washington June
20, 1973; entered into force January 29, 1976;
effective January 1, 1976.

Agreement on cooperation in artificial
heart research and development. signed at
Moscow June 28, 1974; entered into force
June 28, 1974.

Agreement relating to the reciprocal issu-
ance of multiple entry and exit visas to
American and Soviet correspondents. Ex-
change of notes at Moscow September 29,
1975; entered into force September 29, 1975.

Agreement concerning dates for use of land
for, and construction of, embassy complexes
in Moscow and Washington. Exchange of
notes at Moscow March 20, 1977, entered into
force March 30, 1977.

Agreement relating to privileges and im-
munities of all members of the Soviet and
American embassies and their families, with
agreed minute. Exchange of notes at Wash-
ington December 14, 1978; entered into force
December 14, 1978; effective December 29,
1978.

Memorandum of understanding regarding
marine cargo insurance. Signed at London
April 5, 1979; entered into force April 5, 1979.

The Agreement supplementary to the 1966
Civil Air Transport Agreement, as amended
by the Agreement of February 13, 1986.
Signed at Washington November 4, 1966; en-
tered into force November 4, 1966.

Agreement relating to immunity of family
members of consular officers and employees
form criminal jurisdiction. Exchange of
notes at Washington October 31, 1986; entered
into force October 31, 1986.

Agreement concerning the confidentiality
of data on deep seabed areas, with related ex-
change of letters. Exchange of notes at Mos-
cow December 5, 1986; entered into force De-
cember 5, 1986.

Agreement relating to the agreement of
August 14, 1987 on the resolution of practical
problems with respect to deep seabed mining
areas. Exchange of notes at Moscow August
14, 1987; entered into force August 14, 1987.

Declaration on international guarantees
(Afghanistan Settlement Agreement). Signed
at Geneva April 14, 1988; entered into force
May 15, 1988.

Agreement on cooperation in transpor-
tation science and technology, with annexes.
Signed at Moscow May 31, 1988; entered into
force May 31, 1988.

Memorandum of understanding on coopera-
tion to combat illegal narcotics trafficking.
Signed at Paris January 8, 1989; entered into
force January 8, 1989.

Agreement on the prevention of dangerous
military activities, with annexes and agreed
statements. Signed at Moscow June 12, 1989;
entered into force January 1, 1990.

Agreement on a mutual understanding on
cooperation in the struggle against the il-
licit traffic in narcotics. Signed at Washing-
ton January 31, 1990; entered into force Janu-
ary 31, 1990.
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Civil Air Transport Agreement, with an-

nexes. Signed at Washington June 1, 1990; en-
tered into force June 1, 1990.

Agreement regarding settlement of lend-
lease accounts. Exchange of letters at Wash-
ington June 1, 1990; entered into force June 1,
1990.

Agreement on cooperation on ocean stud-
ies, with annexes. Signed at Washington
June 1, 1990; entered into force June 1, 1990.

Agreement on expansion of undergraduate
exchanges. Signed at Washington June 1,
1990; entered into force June 1, 1990.

Agreement on scientific and technical co-
operation in the field of peaceful uses of
atomic energy, with annex. Signed at Wash-
ington June 1, 1990; entered into force June 1,
1990.

Memorandum of cooperation in the fields
of environmental restoration and waste man-
agement. Signed at Vienna September 18,
1990; entered into force September 18, 1990.

Memorandum of understanding on coopera-
tion in the physical, chemical and engineer-
ing sciences. Signed at Moscow May 13, 1991;
entered into force May 13, 1991.

Memorandum of understanding on coopera-
tion in the mapping sciences, with annexes.
Signed at Moscow May 14, 1991; entered into
force May 14, 1991.

Memorandum of cooperation in the field of
magnetic confinement fusion. Signed at Mos-
cow July 5, 1991; entered into force July 5,
1991.

Memorandum of understanding on coopera-
tion in natural and man-made emergency
prevention and response. Signed at Moscow
July 30, 1991; entered into force July 30, 1991.

Memorandum of understanding on coopera-
tion in housing and economic development.
Signed at Moscow July 30, 1991; entered into
force July 30, 1991.

Agreement on emergency medical supplies
and related assistance. Signed at Moscow
July 30, 1991; entered into force July 30, 1991.

Mr. LEVIN. If the logic of condition
9 were extended to Ukraine, all those 35
treaties would be in limbo until we
ratified the succession of the treaties.
And this list of treaties is just one case
of the 12 successor states to the former
Soviet Union. Condition 9 could cast
into doubt the effect of all of those
treaties for all of those states.

I think the aim here, while it is
aimed at ABM, does not hit ABM be-
cause our ABM Treaty is not touched
by this condition. Our treaty relative
to ABM, with Russia, is not affected by
condition 9. Condition 9 does not refer
to Russia. It is the other states that it
refers to. So our ABM Treaty with Rus-
sia is not affected. It is all the other
treaties which are undermined, with all
the other successor states. It is the
arms control treaties and the nonarms
control treaties which are put in jeop-
ardy, left in limbo by the logic of this
condition. So, while the aim is at the
ABM Treaty, it misses that and, in-
stead, hits treaties that I believe this
body wants to be binding on the succes-
sor states to the Soviet Union.

What about the treaty before us, the
CFE Treaty? Does this have to be rati-
fied with each of the successor states
to the Soviet Union? If so, we are put-
ting this very treaty in limbo. This
very CFE Treaty which we are ratify-
ing, by the logic of condition 9, is left
in limbo as to the other successor
states, because there is no ratification
of this treaty relative to the other
states.

Mr. President, I fail to understand
the logic of the supporters of condition
9 that appears to say that Russia is a
successor state to the former Soviet
Union but the other states of the
former Soviet Union can only become
successor states if the Senate ratifies
that action. If the Senate must ratify
the succession of one state, then logi-
cally it should ratify the succession of
all. Thus this condition would cast into
doubt the continuing validity of Rus-
sia’s obligations under the numerous
treaties that the United States had en-
tered into with the Soviet Union but
which were not submitted to the Sen-
ate for ratification subsequent to the
breakup of the Soviet Union.

And it could cast into similar doubt
other treaties with other countries
that have dissolved, such as former
Czechoslovakia, or former Yugoslavia,
where the Senate has not ratified the
succession of states to those treaties.

We should also consider the impact of
condition 9 on other arms control
agreements which successor states to
the former Soviet Union have joined.
Since we are considering the resolution
of ratification for the CFE Flank
Agreement, let us start with the under-
lying CFE Treaty. It was ratified by
the Senate in November 1991, prior to
the accession of successor states based
on the Oslo document in June of 1992.
In other words, it was after the Senate
voted for ratification of the CFE Trea-
ty that the former successor states
agreed on the arrangement for joining
the CFE Treaty.

The precedent that condition 9 would
set would, if followed in other cases,
call into question whether those states
are considered members of and bound
by the CFE Treaty until the Senate
votes on their succession to the treaty.

There is also the case of the inter-
mediate-range nuclear forces, or INF,
Treaty signed between the United
States and USSR. When the Soviet
Union dissolved into 12 successor
states, 6 of those states had INF facili-
ties on their soil while the other 6 did
not. All twelve are successors to the
INF Treaty, with six having obliga-
tions related to their INF facilities and
the other six having the obligation not
to have such facilities or INF missiles.

The logic of condition 9 would sug-
gest that the successor states are not
parties to, or bound by, the INF Treaty
unless and until the Senate provides its
advice and consent to their accession. I
cannot imagine any Member of the
Senate wanting to cast doubt on the
obligation of these states to comply
with the INF Treaty, but that is what
condition 9 does when its logic ex-
tended to other treaties.

In a June 11, 1996, letter, then-Sec-
retary of Defense William Perry ex-
plained the Defense Department’s con-
cerns with a proposed provision of law
that was essentially the same as condi-
tion 9:

. . . this section runs counter to the suc-
cessful U.S. policy of involving within the
framework of strategic stability all states

which emerged from the former Soviet Union
with nuclear weapons on their territory.
Moreover, Russia, Belarus, Kazakstan, and
Ukraine perceive a clear link between their
participation in the START and INF Trea-
ties and the ABM Treaty. Casting doubt on
their ability to be equal partners in the ABM
Treaty could poison our overall relationship
with these states and needlessly jeopardize
their compliance with their denuclearization
obligations under START I.

The logic of condition 9, when ex-
tended to other treaties, could well
lead the successor states to the former
Soviet Union to reconsider whether
they are bound by these treaties as
well as the ABM Treaty. Such a move
would be decidedly against our security
interests.

I should point out, Mr. President,
that the Congress itself urged the
President to discuss ABM Treaty issues
‘‘with Russia and other successor
states of the former Soviet Union’’ in
the National Defense Authorization
Act for Fiscal Year 1994. At that time
there was no question that there were
other successor states to the former
Soviet Union with whom we would
want to discuss possible changes to the
ABM Treaty. Section 232(c) of that Act
states:

Congress urges the President to pursue im-
mediate discussions with Russia and other
successor states of the former Soviet Union,
as appropriate, on the feasibility of, and mu-
tual interest in, amendments to the ABM
Treaty to permit—

clarification of the distinctions for the
purposes for the purposes of the ABM Treaty
between theater missile defenses and anti-
ballistic missile defenses . . .

I find it strange that the Senate,
after urging the President to discuss
the ABM Treaty with Russia and other
successor states to the former Soviet
Union on demarcation, now would call
into question whether there are other
successor states to the ABM Treaty
without a Senate ratification.

If a treaty must be submitted to the
Senate for ratification of successors to
the former Soviet Union, or other
countries, before it is binding, then
hundreds of our treaty commitments
are in doubt. All of this is because op-
ponents of the ABM Treaty are trying
to maim or kill this one treaty.

Additionally, we should consider the
impact of accepting condition 9 on
other parliaments in other nations
that may take this signal as an invita-
tion for them to reconsider their na-
tion’s treaty commitments. I find it
ironic that on an act of treaty ratifica-
tion the Senate is on the verge of cre-
ating a potential international treaty
uncertainty.

There is no need for the Senate to
drag in the ABM Treaty issue on the
CFE Flank Agreement resolution of
ratification. The Senate will have
ample opportunity to debate the ABM
Treaty when the administration sub-
mits the ABM demarcation agreement
to the Senate, as they have committed
to do. But this is neither the time nor
the vehicle to try to decide this issue.

Furthermore, this issue of the memo-
randum of understanding on successor
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states to the ABM Treaty is already
connected to Senate consideration on
the demarcation agreement. The text
of the demarcation agreement states
that the MOU on successor states will
not go into effect until the Agreed
Statement on Demarcation goes into
effect. So in effect, the MOU cannot
take effect until the Senate votes on
the demarcation agreement. Con-
sequently there is no need for this con-
dition and it should not be included in
this resolution of ratification.

Mr. President, thankfully, condition
9 is limited to the memorandum of un-
derstanding concerning successor
states to the ABM Treaty. It is my fer-
vent hope and expectation that the
President will make clear in his sign-
ing statement for the CFE Flank
Agreement that this extraordinary ac-
tion is not a precedent. In that way he
can limit the damage that could other-
wise flow from this unwise condition.

Mr. President, I am pleased that con-
dition 5(f) dealing with potential viola-
tions of the CFE Treaty in the
Caucasus region has been modified. I
would have much preferred that it not
make any reference to any particular
country.

More importantly, I am very con-
cerned with the word ‘‘secessionist’’ in
condition 5(f). The situation in this
troubled area has a long and unfortu-
nate history, and I am disturbed that
this condition would seek to so charac-
terize a conflict there.

Mr. COCHRAN. Mr. President, I am
pleased the administration has decided
not to contest condition 9 in the reso-
lution of ratification now before the
Senate. That condition makes the ad-
vice and consent of the Senate a condi-
tion precedent to the addition of par-
ties to the Anti-Ballistic Missile Trea-
ty.

Any agreement between the adminis-
tration and the Government of Russia
or other states that were part of the
Soviet Union which purports to enlarge
the ABM Treaty by adding new parties
must be submitted to the United
States Senate and a resolution of rati-
fication approved by the Senate before
it will have the force and effect of law.

There are important reasons why it
is necessary for the Senate to insist on
its constitutional role in treaty mak-
ing in this resolution. The administra-
tion has announced its intent not to
submit a memorandum of understand-
ing on succession to the Senate for ad-
vice and consent to ratification, and it
purports to transform the ABM Treaty
from a bilateral agreement into a mul-
tilateral accord.

The addition of new parties to the
ABM Treaty clearly would have serious
national security implications for the
United States. It would make it much
more difficult and time consuming to
negotiate other changes in the treaty
that may be considered necessary in
the future to protect our security in-
terests.

Unless the Senate insists on fulfilling
its advice and consent responsibilities

with respect to the ABM Treaty, there
may be a mistaken view taken by the
administration that a demarcation
amendment being negotiated now with
Russia could likewise be the subject of
an executive agreement without the
benefit of Senate ratification.

I am concerned that by our inaction
the Senate could be forfeiting its con-
stitutional role in the making of trea-
ties. It should be clear that no treaty
or material change in a treaty can be
entered into by our government with-
out the consent of the Senate. That is
what the Constitution says, and that is
what condition 9 says, and that is what
the Senate says today as it provides
advice and consent to ratification of
the amendments to the Conventional
Armed Forces in Europe Treaty.

Mr. ABRAHAM. Mr. President, I rise
today to express my support for both
the resolution of ratification to the
Conventional Forces in Europe Treaty
flank agreement, and, more impor-
tantly, the manager’s amendment to
condition 5 regarding compliance with
the treaty by member states in the
Caucasus region. True, the manager’s
amendment does not change the origi-
nal language to the extent that I would
desire, but I do wish to thank Senator
HELMS and the staff of the Foreign Re-
lations Committee for being so open to
my ideas and engaging in very full ne-
gotiations. I also wish to thank Sen-
ators MCCONNELL, KERRY, and SAR-
BANES for providing such critical lead-
ership on this issue.

Mr. President, it is indeed important
that the United States respond forth-
rightly to violations of the CFE Trea-
ty. And considering this deals with nu-
merical limits on military equipment,
the degree of alleged violations is also
important. But in executing such dili-
gence, I hope we do not assume too
quickly that all alleged violations are,
in fact, true. That is why I applaud the
inclusion of the request for a report on
alleged violations, to ensure that the
United States does not blindly enter a
treaty which others may disregard.

But in requesting such reports, we
must also be mindful of the impact our
actions may have upon the delicate
fabric of ongoing negotiations to which
the United States is party. Specifi-
cally, Mr. President, I refer to the
OSCE negotiations, to which the Unit-
ed States is co-chairman, regarding the
future status of the Nagorno-Karabakh
region. To single out one nation for al-
leged violations, in this case Armenia,
without taking into account the full
geo-political environment under which
that nation’s government must oper-
ate, may subvert the very process we
think has been violated. Better, in my
opinion, to err by requesting too much
information than not enough, and take
into account the region as a whole, and
all the players in the current dispute.
To ensure we do not upend this ongoing
process of peaceful resolution, we
should minimize giving credence to
unverified allegations and cast as wide
a net as possible in requesting addi-
tional analysis.

Mr. President, Armenia has had a
tough go of it in its short period of
independence. It is landlocked, its eth-
nic population is geographically di-
vided, and it has suffered egregiously
in the past from the crimes of others
who condemned them simply because
of their heritage. Add on top of that a
70-year legacy of abuse and political
game playing by the Soviet Union, and
it is understandable that Armenia may
find itself hard-pressed to execute the
policies that we Americans would like
to see in a perfect world. But it is not
a perfect world, and sometimes we
must understand the realities of a situ-
ation, and make the best of it.

Therefore, Mr. President, I appre-
ciate the willingness of the Foreign Re-
lations Committee chairman to work
with me on making condition 5 more
inclusive of all potential threats to
U.S. interests and the treaty’s viabil-
ity. By taking a more evenhanded ap-
proach, hopefully no party to the cur-
rent negotiations will feel slighted.
And, Mr. President, they should not
feel slighted at this point in the proc-
ess. This condition is meant to address
violations to the CFE Treaty, not ex-
press an opinion on the legitimacy of
any party’s negotiating position. Any
other interpretation is, in my opinion,
a misunderstanding of the condition’s
intent. Further, I do not believe that
this will, or should, be interpreted in
any manner that would impugn the
ability of the United States to con-
tinue as co-chair to the OSCE negotia-
tions. The United States has ener-
getically taken on this mantle of lead-
ership, and I reaffirm my support for
this process.

Mr. President, both the viability of
the CFE Treaty, and the continued
good-faith negotiations regarding the
future status of Nagorno-Karabakh are
important United States interests. We
can, and must, work toward the success
of both. I thank the chairman of the
Foreign Relations Committee for his
leadership in these areas, and the as-
sistance of Senators KERRY and SAR-
BANES in bringing about this amend-
ment which I have cosponsored.

Mr. President, I yield the floor.
Mrs. FEINSTEIN. Mr. President, I

rise today to address Senate consider-
ation of the CFE Flank Agreement.

The Conventional Forces in Europe
Treaty [CFE] entered into in 1990 is an
outstanding arms control achievement,
requiring the destruction of over 50,000
items of heavy weaponry, including
tanks, armored personnel carriers, ar-
tillery pieces, and attack helicopters.
The CFE has helped to make the Eu-
rope of 1997 a far safer place than the
Europe of even just a few years ago,
and in doing so has served American
national security interests well.

The implementation of CFE helps
guarantee that a destabilizing con-
centration of military equipment—or a
massed military attack in central Eu-
rope of the kind that has dominated
strategic thinking in Europe through
two World Wars and a cold war—will
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now be next to impossible for any na-
tion or group of nations to achieve.

But, as the flank agreement under-
scores, the treaty negotiated between
NATO and the Warsaw Pact in 1990 is
not adequate to the realities of the new
European security environment.

To begin with, the Soviet Union and
the Warsaw Pact no longer exist. There
are now Soviet successor states in the
Baltics and the Transcaucasus—the
flank zones—with very different secu-
rity and political concerns. Since the
breakup of the Soviet Union, the
Transcaucasus have been a region of al-
most singular instability. Russia and
the Ukraine, likewise, have different
security orientations than did the So-
viet Union, as do the states of both
central and western Europe. NATO is
undergoing a searching debate about
the possibility of enlargement. The Eu-
rope that the CFE must be relevant to
in 1997 is radically different than the
Europe of 1990.

Thus, in ways unanticipated by its
original negotiators, the issues raised
by the flank agreement touch on some
of the most central and the most sen-
sitive security issues of the new Euro-
pean security environment.

The history of the Transcaucasus
since the breakup of the Soviet Union
have served as a grim reminder of the
deadly subtleties of rapidly changing
regional geography. Civil war and eth-
nic strife has been the rule, not the ex-
ception, in Nagorno-Karabagh, Osettia,
Abkhazia, Georgia, and, of course,
Chechnya.

Stabilizing the military balance in
the Transcaucasus and inculcating con-
fidence and security building measures,
as the CFE Treaty does, is critical for
peace in the region.

Although not racked with the vio-
lence that has characterized the
Transcaucasus, the security concerns
of the Baltic States in the northern
flank zone will prove to be central to
future stability in Europe, and the lim-
its placed on threatening conventional
weapons by the CFE Treaty is a criti-
cal part of the security architecture of
the Baltics.

Likewise, the flank agreement also
touches upon the sensitive topic of
Russian-Ukrainian ties, and the politi-
cal and security relationship between
the two, and it addresses the role of
Turkey between Europe, the Middle
East, and central Asia.

Last, the flank agreement has pro-
found implications for Russian nation-
alist sentiment, and may well have an
impact on the future of Russian domes-
tic political development, and the dy-
namics of those domestic factors which
may influence either a cooperative or
confrontational Russian foreign policy.

In this sense, the flank agreement is
also critical issue for the debate over
NATO enlargement that is just now be-
ginning to come to a simmer. In struc-
turing the balance of forces between
NATO and Russia, the CFE and the
flank agreement—what it says as well
as how it is implemented—will be at

the heart of Russian perceptions and
assessments regarding the potential of
an enlarged NATO.

In short, the CFE will play a central
role in determining the future course
of peace and stability in Europe.

Notwithstanding the positive con-
tributions of the CFE to U.S. national
security interests—and it is a treaty
which I will be voting for—I feel that I
would be remiss in my duty as a Sen-
ator if I did not also point out some
general concerns that I have with the
flank agreement, as well as some spe-
cific concerns I have with the resolu-
tion of ratification for this treaty as it
was voted out of the Foreign Relations
Committee last week.

As I made clear in the Foreign Rela-
tions Committee hearing, I found the
way in which the flank agreement was
negotiated—opening up an already ne-
gotiated treaty for revision because of
the reticence of one party to live up to
its commitments—deeply troubling.

Although I would agree with those
who argue that it is necessary to re-
visit international agreements when
there has been a material change in
circumstances—and few would argue
that the breakup of the Soviet Union
does not count on this score—treaties,
by their very nature, are only worth-
while if they are binding the minute
they are signed.

The post-cold-war world may very
well be more turbulent and fluid than
the world which we are used to, but I
hope that the way in which the flank
agreement was opened for renegoti-
ation—with one party not in compli-
ance with a treaty which they had
signed—does not set a precedent which
will call into question other treaties
which, after the fact, a state may wish
to change.

I think that it is important for the
Senate to go on the record in support
of the binding nature of the treaty ob-
ligations which we and other states
enter into—obligations which should be
opened for renegotiation in only the
most extreme of cases—even as we give
our support to this agreement.

Second, in changing the CFE flank
equipment ceilings to meet Russian se-
curity concerns, we must be careful to
make sure that we have not increased
the insecurity felt by other states in or
bordering the flank zone.

In its original conception, the CFE
Treaty was intended to make Europe
safe from the dangers of a big war be-
tween East and West. I think that
there is general agreement that CFE
has been and will continue to be effec-
tive in this respect.

But the CFE Treaty, as revised, must
not become part of a European security
architecture in which Europe is made
safe for little wars, between the large
and the small, or as a tool for intimida-
tion used by the strong against the
weak.

If such a situation were to result
from the flank agreement revisions,
Europe would be less stable and secure,
not more.

Third, as several of my colleagues
have already pointed out, the inclusion
of condition 9 regarding Senate advice
and consent for the multilateralization
of the Anti-Ballistic Missile Treaty is,
I think, unwarranted and unwise.

It is unwarranted because the Anti-
Ballistic Missile Treaty is not con-
nected in any way with the CFE. It is
unwise because it calls into question
whether the United States may at-
tempt to reopen or substantively
change a treaty because some now per-
ceive that it is in our interests to do
so.

There was an attempt to get this
same language regarding the ABM in-
serted into last year’s defense author-
ization bill. That effort failed. On its
own, the Senate has already rejected
this language. Now there is an attempt
to resurrect this language and attach
it to this treaty. The consideration of
treaties is one of the highest respon-
sibilities of the Senate, and I am dis-
appointed that some of my colleagues
have chosen to place petty politics
above the interests of U.S. national se-
curity.

The ABM Treaty is the diplomatic
foundation of our intercontinental bal-
listic missile reduction strategy. It was
possible to negotiate and ratify the
Strategic Arms Reduction Treaty, or
START, and negotiate START II be-
cause of the strategic groundwork laid
in the ABM Treaty. Abandoning or vio-
lating the ABM Treaty would threaten
the strategic ballistic missile reduc-
tions under these two treaties, which,
when implemented, would verifiably
eliminate the intercontinental ballistic
missiles carrying two-thirds of Russia’s
nuclear warheads.

I would have preferred to have had
the opportunity to eliminate this con-
dition from the final resolution of rati-
fication, but, unfortunately, it does not
appear that we will have this oppor-
tunity.

In addition to these general concerns,
I also have one specific concern with
the resolution of ratification for this
treaty as it was voted out of commit-
tee last week, which I hope that we
will have an opportunity to change.

I am concerned that condition 5 (F)
of section 2 unfairly singles out Arme-
nia for a report on compliance with the
CFE Treaty. In so doing, this condition
makes the treaty weaker, and less ef-
fective in guaranteeing U.S. security
interests in Europe, not more.

Although some of my Armenian
friends might not want me to say this,
I do believe that there should be a re-
port on Armenia’s compliance with the
treaty. There have been some troubling
questions raised in the press and in our
committee discussions regarding Ar-
menian transshipments of arms from
Russia, and whether Armenia is in vio-
lation of certain provisions of the CFE.

As I noted previously, this is a very
sensitive part of the globe, and one in
which even a relatively small amount
of heavy weaponry can have tremen-
dous impact on the balance of power. If
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Armenia is in violation of the treaty,
then appropriate measures should be
taken.

However, it is precisely the volatile
nature of this region that dictates that
U.S. national security interests de-
mand that we seek compliance reports
on the other states in the region as
well. There are questions regarding
Azerbaijan’s compliance with the
CFE’s Treaty Limited Equipment
(TLE) limits, for example, and recent
experience with civil war and ethnic
strife in Georgia, Osettia, Chechnya,
Abkhazia, and elsewhere in the region
all suggest that a condition calling for
region-wide compliance reports would
be in order.

Indeed stigmatizing and isolating Ar-
menia in this fashion may well prove
to be counterproductive. If the CFE
Treaty is perceived as a tool of one side
or another in an already tense and
volatile region, it will have the effect
of destroying confidence, not building
it, and will contribute to an atmos-
phere where the states of the region
may seek to build their armed forces,
not lessen them.

This would be a grave mistake, and
that is why I believe that condition 5
(F) must be changed to call for compli-
ance reports for the other countries in
the Transcaucasus as well. I urge my
colleagues to support the amendment
offered to make just these changes
when we vote on this issue.

Even with these reservations, how-
ever, I find that the treaty merits sup-
port. The CFE, with the revised flank
agreement, provides an invaluable tool
for stabilizing European security and
lessening regional tension. I would
urge all of my colleagues to join me in
voting in favor of this treaty.

Mr. LUGAR. Mr. President, I voted in
committee to support the CFE Flank
Document and the accompanying reso-
lution of ratification that was reported
favorably by the Committee on Foreign
Relations last week.

Let me review a few of the issues
that commanded committee concern.

THE FLANK DOCUMENT AND RELATIONS
BETWEEN RUSSIA AND FORMER SOVIET STATES

During committee consideration of
the CFE Flank Document, members on
both sides of the aisle voiced concern
over United States willingness to serve
as an intermediary in negotiations be-
tween Russia and other former Soviet
states to secure permission for tem-
porary Russian troop deployments on
their soil or for revision of the Russian
treaty-limited equipment quotas set in
the 1992 Tashkent Agreement. Para-
graphs 2 and 3 of section IV of the
Flank Document restate Russia’s right
to seek such permission ‘‘by means of
free negotiations and with full respect
for the sovereignty of the States Par-
ties involved’’. A United States note
passed to the Russians, according to
Undersecretary of State Lynn Davis,
said that the United States was ‘‘pre-
pared to facilitate or act as an
intermediary for a successful outcome
in’’ such negotiations. United States

officials state that Washington’s offer
to serve as an intermediary between
Russia and other Tashkent Agreement
signatories was for the purpose of lev-
eling the playing field between Russia
and smaller countries.

Many of the conditions in the resolu-
tion of ratification seek to bind the ex-
ecutive branch to its asserted purpose.

THE FLANK DOCUMENT AND AN ADAPTED CFE
TREATY

In short, I agree with a number of the
cautions presented by various wit-
nesses with regard to the impact of the
flank agreement on both Russia and a
number of the States of the former So-
viet Union, as well as its implications
for bordering Western States. Thus, I
am supportive of most of the condi-
tions in the Committee resolution.

But I also believe that, on balance,
this flank agreement is a useful con-
tribution to the larger effort to adapt
the original CFE agreement to the
changed circumstances we now
confront in Europe. I believe that the
Flank Agreement must be viewed in
that context as well.

The original CFE agreement has been
a useful instrument for winding down
the military confrontation in Europe
that was a principal feature of the cold
war. The United States is now pre-
sented with an opportunity to adapt
that treaty to the new security situa-
tion in Europe in a way that could, in
my judgment, facilitate both NATO en-
largement and improved NATO-Rus-
sian cooperation. Because the former
Soviet Army, and indeed some ele-
ments of the current Russian Armed
Forces, always disliked CFE and con-
sidered it inequitable, some have ar-
gued that amending or adapting it now
would be a concession to Russia or a
price the United States should not
have to pay. In my view, it is in the in-
terest of the United States, NATO, and,
for that matter, Russia to update the
CFE Treaty as the only way to ensure
its continued viability and its stabiliz-
ing influence in the Europe of the next
century.

In light of the dramatic develop-
ments that have occurred in Europe
since the treaty was negotiated, the
CFE Treaty should not be exempted
from the kind of change that is occur-
ring in so many other European politi-
cal, economic and security institu-
tions. Thus, it is wholly appropriate to
eliminate the bloc-to-bloc character of
the original treaty in favor of national
equipment ceilings and to reduce the
amount of military equipment that
will be permitted throughout the trea-
ty area.

In short, I tend to analyze the bene-
fits and costs associated with the CFE
Flank Agreement not only on their
own merits, but also in terms of their
contributions to overhauling the entire
treaty; that is one of the contexts in
which I believe we must review the
CFE Flank Agreement.

I am supportive of the general direc-
tion of NATO’s recent proposals for
adapting the CFE Treaty. As a general

matter, it would emphasize the need
for reciprocity in the adjustments that
are made and encourage transparency.

However, I would raise some concerns
relating to three aspects of the NATO
proposals for an adapted CFE regime
and suggest that we need to bear them
in mind as we consent to ratification of
the CFE Flank Agreement.

First, NATO has proposed limits on
the ground equipment that could be de-
ployed in the center zone of Europe, de-
fined as Belarus, the Czech Republic,
Hungary, Poland, Slovakia, Ukraine—
other than the Odessa region—and the
Kaliningrad region of Russia. This
could be viewed as singling out poten-
tial new members of NATO for special
restrictions, thus saddling them de
facto with second-class citizenship
within NATO. It is one thing for NATO
to make a unilateral statement, as it
has recently done, that it has, at
present, no intention or need to station
permanently substantial combat forces
on the territory of new member states.
It is quite another for it to accept legal
limitations on its ability to station
equipment on the territory of these
states as part of an adapted CFE Trea-
ty. While NATO would not be precluded
from stationing forces on the territory
of these states, such deployment would
be constrained by the individual na-
tional ceilings which apply to the
equipment of both stationed and indig-
enous forces.

It is certainly useful to have such a
limitation with respect to the
Kaliningrad region of Russia. With
that exception, however, all of Russian
territory lies outside the central zone.
While Russian forces, permitted by a
pliant Belarus to be stationed on its
territory, would presumably be subject
to the national ceiling applicable to
Belarus, such a deployment could be
viewed by Poland, for example, as an
attempt to intimidate it. This consid-
eration needs to be taken into account
by NATO negotiators as they elaborate
the terms of the NATO proposal for
adapting the CFE Treaty. It is possible
that provisions covering cooperative
military exercises and temporary de-
ployments in emergency situations, as
well as ensuring adequate headroom in
the national ceilings of the Central Eu-
ropean States, may resolve this con-
cern.

Secondly, this special central zone
could be viewed as isolating Ukraine. If
Russia chose to build up forces in the
old Moscow Military District abutting
Ukraine, then Ukraine could find itself
unable to respond because it is subject
to the special provisions of the central
zone. It may be that in the negotiation
of the revisions in the CFE Treaty,
some arrangement can be found to
allay Ukrainian concerns by some spe-
cial limitation on Russia with respect
to all or a portion of the Moscow Mili-
tary District.

Finally, in negotiating changes to
the CFE Treaty, NATO negotiators
must keep in mind the possibility of
further enlargement of NATO at some
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future date to include states beyond
three or four central European nations.
It must ensure that whatever revised
CFE limitations it negotiates will per-
mit NATO, should it so decide, to ex-
tend security guarantees to these coun-
tries that will be credible and on which
NATO can make good, even under the
provisions of a revised CFE Treaty.

In sum, the CFE Flank Agreement, if
ratified, provides the first building
block to a revised CFE Treaty. NATO’s
proposals for an adapted CFE Treaty
are based on the assumption that the
flank agreement will be ratified. That
being the case, it is appropriate that
the Senate, in consenting to the CFE
Flank Document, not only judge it on
its own terms but also in terms of the
contribution it can make to a revised
CFE Treaty.

Mr. KYL. Mr. President, Article II of
the Constitution gave the President
and the Senate equal treaty making
powers, stating that the President
‘‘shall have the power, by and with the
Advice and Consent of the Senate, to
make Treaties, provided two thirds of
the Senators present concur.’’ Sub-
stantive changes to treaties also re-
quire the advice and consent of the
Senate. John Jay made one of the most
persuasive arguments about this point,
noting that, ‘‘of course, treaties could
be amended, but let us not forget that
treaties are made not by only one of
the contracting parties, but by both,
and consequently that as the consent
of both was essential to their forma-
tion at first, so must it ever afterwards
be to alter . . . them.’’

Condition 9 of the resolution of rati-
fication for the CFE Flank Agreement
protects the Senate’s constitutional
role by requiring that any agreement
to multilateralize the 1972 ABM Treaty
be submitted to the Senate for advice
and consent, since any such agreement
would substantively alter the rights
and obligations of the United States
and others under the treaty. This con-
dition is not the first expression of the
Senate’s view on this issue, and would
merely be the latest addition to a clear
legislative history.

Section 232 of the Defense Authoriza-
tion Act for fiscal year 1995 clearly
states that any agreement that sub-
stantively modifies the ABM treaty
must be submitted to the Senate for
advice and consent.

The conference report accompanying
the fiscal year 1997 Defense Authoriza-
tion Act built on the language in the
1995 Authorization Act stating that,
‘‘the accord on ABM Treaty succession,
tentatively agreed to by the adminis-
tration would constitute a substantive
change to the ABM Treaty, which may
only be entered into pursuant to the
treaty making power of the President
under the Constitution.’’

The conversion of the ABM Treaty
from a bilateral to a multilateral
agreement represents a substantive
modification of the treaty. First of all,
multilateralization changes the agree-
ment by altering the definition of ter-
ritory, which is at the heart of the
treaty. Article I of the 1972 ABM Trea-

ty states, ‘‘Each Party undertakes not
to deploy ABM systems for a defense of
the territory of its country.’’

Under the terms of the memorandum
of understanding on Succession to the
ABM Treaty, territory would now be
defined as the ‘‘combined national ter-
ritories of the U.S.S.R. Successor
States that have become Parties to the
Treaty.’’ The term periphery would
also be changed to mean the combined
periphery of all the former Soviet
states party to the treaty. Thus, in-
stead of the treaty applying to the ter-
ritory of a single nation, in the case of
the former Soviet Union, it would
apply to a number of nations.

Multilateralization would also be a
substantive change since it would cre-
ate a system of unequal rights under
the treaty, wherein the New Independ-
ent States of the former Soviet Union
would be treated as second class citi-
zens. The ABM Treaty that the Senate
agreed to 25 years ago created identical
rights and obligations for each party.
Under the memorandum of
Uunderstanding on succession, how-
ever, only two of the potential parties
to the treaty—the United States and
Russia—would be permitted to field an
ABM system. Other nations, while re-
sponsible for regulating ABM activities
on their territory, would not be al-
lowed to deploy such a system. For ex-
ample, Ukraine could locate new early
warning radars on the periphery of its
territory, oriented outward, but would
not be permitted to protect its capital
with an ABM system.

The multilateralization of the ABM
Treaty also undermines U.S. efforts to
promote the independence of the
former Soviet republics. The memoran-
dum of understanding on succession
states that the term capital of the
U.S.S.R. will continue to mean the city
of Moscow. This designation, in addi-
tion to granting the New Independent
States inferior rights under the treaty,
and defining territory and periphery as
the combined total of the former So-
viet states sends the wrong message. It
tells the New Independent States that
they remain linked to Russia, without
equal rights.

Finally, multilateralization rep-
resents a substantive change to the
agreement since it would diminish U.S.
rights and influence under the treaty.
New parties will surely be given a seat
at the Standing Consultative Commis-
sion [SCC], which interprets, amends,
and administers the ABM treaty.
Under the 1972 ABM Treaty, the United
States could take actions through bi-
lateral agreements with the Soviet
Union. By expanding the number of na-
tions in the treaty, it will now be nec-
essary to reach multilateral consensus
to interpret or amend the treaty. One
country, such as Belarus, could effec-
tively block United States actions or
demand concessions, even if Russia and
the other parties to the treaty agreed
with the United States. Negotiating
changes or common interpretations of
treaty obligations with Russia is a dif-
ficult task. Adding up to 11 new parties
to the treaty will make this process
much more difficult.

In addition to the reasons I have
cited as to why multilateralization
would substantively modify the ABM
Treaty, and the legislative history
compelling the administration to sub-
mit the agreement to the Senate for
advice and consent, the way the Senate
has considered succession agreements
for the various arms control treaties
concluded between the United States
and the Soviet Union further supports
the case for Senate consideration of
any ABM successorship document.

Since the breakup of the Soviet
Union, the only arms control treaty
which was not re-submitted to the Sen-
ate for advice and consent due to
changes in countries covered, was the
INF Treaty. This treaty carried a nega-
tive obligation, namely not to possess
intermediate-range nuclear missiles.
Since no treaty terms were altered and
U.S. rights and obligations remained
unchanged, advice and consent was not
necessary.

The resolution of ratification for the
START I Treaty was accompanied by a
separate protocol multilateralizing the
treaty, which was submitted to the
Senate for advice and consent.

This same protocol determined
successorship questions for the Nuclear
Nonproliferation Treaty [NPT].

Finally, the Senate specifically con-
sidered the question of
multilateralization of the Conven-
tional Armed Forces in Europe [CFE]
treaty under condition #5 of its resolu-
tion of ratification.

As I have discussed today, the addi-
tion of parties to the ABM Treaty
clearly represents a substantive modi-
fication of the treaty. The Defense Au-
thorization Acts passed by the Senate
in 1995 and 1997, and the history of how
this body has considered succession
agreements to previous arms control
accords with the Soviet Union strongly
support the submission of any ABM
multilateralization agreement to the
Senate. Voting to require the adminis-
tration to submit the ABM
multilateralization agreement for ad-
vice and consent, simply protects the
Senate’s constitutional role in treaty
making. Reasonable people may differ
over the merits of the ABM Treaty or
the addition of one or more countries
to the agreement, but I believe all my
colleagues can agree that before this
new treaty is implemented, the Senate
needs to fulfill its constitutional duty
by considering whether to give its ad-
vice and consent to this new agree-
ment.

Mr. SHELBY. Mr. President, I rise in
support of condition 9 of the resolution
of ratification of the CFE Flank Agree-
ment.

Condition 9 simply confirms the Sen-
ate’s role in treatymaking, as estab-
lished in the U.S. Constitution and re-
affirmed in existing law.

Specifically, condition 9 restates the
requirement, enacted as section 232 of



CONGRESSIONAL RECORD — SENATES4468 May 14, 1997
the National Defense Authorization
Act for fiscal year 1995, Public Law 103–
337, that:

The United States shall not be bound by
any international agreement entered into by
the President that would substantially mod-
ify the ABM Treaty unless the agreement is
entered pursuant to the treaty making
power of the President under the Constitu-
tion.

Thus, this body is already on record
supporting the preservation of the Sen-
ate’s constitutional prerogatives in
this area.

In other words, the President may
not unilaterally negotiate substantive
changes to the ABM Treaty without
the advice and consent of the Senate.

Frankly, I am surprised some of my
colleagues, who in the past have been
strong supporters of this body’s con-
stitutional prerogatives with respect to
treaties in general, and the ABM Trea-
ty in particular, are arguing to strike
condition 9.

Not only do the Constitution and
U.S. law require Senate advice and con-
sent, but submission to the Senate is
also consistent with recent practice on
the multilateralization of arms agree-
ments with the Soviet Union to include
successor states.

Both the multilateralization of
START I and the multilateralization of
the CFE Treaty were considered by the
Senate when it acted on the Lisbon
protocol and the CFE Treaty itself.

Mr. President, some of my colleagues
argue that the multilateralization of
the ABM Treaty is not a substantive
change.

Consider the following:
The proposed changes would alter the

basic rights and obligations of the par-
ties—the central issue in any contract
or treaty.

Second, the proposed changes would
modify the geographic scope and cov-
erage of the Treaty, and would do so by
taking the extraordinary step of defin-
ing Russia’s national territory to in-
clude the combined territory of other
independent states of the former Soviet
Union.

Third, the role and function of the
Standing Consultative Commission
[SCC], in particular the ability of the
United States to negotiate amend-
ments to the treaty to protect our na-
tional interests, would be dramatically
changed by the accession of new par-
ties to the treaty with effective veto
power over treaty amendments.

Lastly, some of my colleagues have
cited a Congressional Research Service
legal analysis that seems to suggest
that the Senate has no role in the proc-
ess.

In response, I would like to point out
that:

The CRS analysis concludes that an
apportionment of the rights and obliga-
tions of the U.S.S.R. under the ABM
Treaty to its successor states would
not, in itself, seem to require Senate
participation.

The CRS analysis goes on to say,
however, ‘‘arguably, a

multilateralization agreement could
include matters that would alter the
substance of the ABM Treaty and re-
quire Senate advice and consent.’’

The administration’s proposal clearly
falls into the latter category.

It does much more than merely ap-
portion the rights and obligations of
the U.S.S.R.

It apportions some rights to some
successor parties—but denies them to
others, in effect creating two classes of
parties. This asymmetry and lack of
reciprocity represents a clear depar-
ture from both the legal and strategic
assumptions embodied in the initial
treaty.

It specifically permits Russia to es-
tablish ABM facilities on the territory
of other independent states. This is not
an apportionment; this creates a new
right under the treaty.

The administration proposal admits
to the treaty states which neither have
nor intend to have offensive or defen-
sive strategic weapons, while giving
them virtual veto rights over the stra-
tegic posture of other parties.

This brings me to the most impor-
tant point: The administration’s pro-
posal affects the rights of the United
States to provide for our own defense
as we see fit.

It was to protect those rights that
the Senate was given its advice and
consent role in the first place. The Sen-
ate must not abdicate its role, now.

I urge my colleagues to support this
provision.

Mr. DODD. Mr. President, today I
rise to recognize the past success of the
CFE Treaty and to stress that, in order
to continue that success, this body
must now offer its advice and consent
for the CFE Treaty’s Flank Document.

Since the CFE Treaty entered into
force in 1992 it has made Europe a safer
place; not just because it has resulted
in the removal or destruction of over
53,000 items of major military equip-
ment; not just because it has enabled
international inspectors to undertake
nearly 3,000 on-site international in-
spections; but, above all, because it has
fostered a sense of trust between NATO
and Russia.

Now, as we move to build on that
sense of trust and deal with Russia as
a new democratic state rather than an
old arch-enemy, it is only fair and
proper that we address Russia’s con-
cerns with respect to some of the ar-
cane provisions of this treaty. The CFE
Treaty, as written, establishes zones on
an old cold war map, a map drawn be-
fore the breakup of the former Soviet
Union. The pending revised Flank Doc-
ument updates alters some of the pro-
visions of this treaty to reflect the fact
that we’re now dealing with a new
map.

Clearly the Flank Document does not
address all the issues that we must face
in adapting the CFE Treaty to the new
situation in Europe, but it is a fine
first step.

The conditions in the resolution of
ratification are, for the most part,

thoughtful and necessary. I also sup-
port the amendment, offered by Sen-
ators KERRY and SARBANES, clarifying
condition 5 as it relates to Armenia.

Without this amendment, section F
of condition No. 5 would have required
the President to submit a special re-
port to Congress regarding whether or
not Armenia has been in compliance
with the CFE Treaty, and, if not, what
actions the President has taken to im-
plement sanctions.

Why should we single out Armenia?
Without the amendment, the language
assumed that Armenia and only Arme-
nia violated the CFE Treaty and should
suffer sanctions.

This amendment was added in the in-
terest of fairness and simply asks the
President to examine compliance of all
States Parties located in the Caucasus
region rather than singling out Arme-
nia for special treatment.

While the amendment ameliorates
one problem with the resolution of
ratification, I have another misgiving
about another condition that was
adopted by the Committee on Foreign
Relations during consideration of the
treaty last week. Condition No. 9 would
require the President to certify that he
will submit to the Senate, for its ad-
vice and consent, the agreement to
multilateralize the 1971 Anti-Ballistic
Missile Treaty.

I am of the same mind as my distin-
guished colleague, Senator BIDEN, on
this issue. While the Senate does not
prohibit itself from attaching unre-
lated conditions to resolutions of rati-
fication, the Senate should exercise
some self-restraint in such important
matters. The Founding Fathers clearly
distinguished the question of treaty
ratification by requiring a supermajor-
ity in such cases. This is not every day
legislation we’re dealing with here.
We’re debating whether or not to ratify
a treaty, and this attached, unrelated
condition really has no place in today’s
debate.

In short, condition No. 9 links ratifi-
cation of the Flank Document with the
unrelated, but controversial 1972 Anti-
Ballistic Missile Treaty debate. There
are merits to both sides of that issue
and that debate will surely have its
time. This is the wrong way to move
that debate forward.

Let us be certain of one thing: The
Senate, with condition 9, interferes
with what has long been a function of
the executive branch. In the breakups
of the U.S.S.R., Yugoslavia, Czecho-
slovakia, and Ethiopia, when the new
States took on the treaty rights and
obligations of their predecessors, no re-
quest for Senate advice and consent
was sought. I ask my colleagues: Why
are we treating the ABM Treaty dif-
ferently?

In spite of my objection to condition
9, this treaty and its resolution of rati-
fication are too important to be bogged
down today over a debate on the ABM
Treaty. I believe that the appropriate
course of action is to ratify the pend-
ing Flank Document this is a reason-
able initial adjustment to the CFE
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Treaty. In doing so, we will also show
Russia that we are willing to work
with Russian officials in facing legiti-
mate concerns, and, most importantly,
we will maintain the viability of this
valuable 30-nation agreement.

Mr. HELMS. Mr. President, I yield
the remainder of my time to the distin-
guished Senator from Oregon [Mr.
SMITH].

The PRESIDING OFFICER. The Sen-
ator from Oregon is recognized.

Mr. SMITH of Oregon. Mr. President,
I rise in appreciation for the leadership
of the chairman, the Senator from
North Carolina, on this issue and as
member of his committee I rise in sup-
port of the ratification of the CFE
Flank Agreement.

The CFE Treaty has been remarkably
successful in reducing the cold war ar-
senals of conventional weapons in Eu-
rope. To date well over 50,000 tanks, ar-
tillery pieces and aircraft have been
destroyed or removed from Europe.
This treaty serves as an important
mechanism to continue balanced force
reductions in Europe, to build con-
fidence among European States, and to
provide assurances that NATO expan-
sion will in no way threaten Russia.

In addition to the Europe-wide na-
tional ceilings on specific categories of
military equipment, the CFE Treaty
established a system of four zones in-
side the map of Europe with separate
subceilings. The three central zones are
nested and overlapping, the fourth zone
is the flank zone. The flank zones in-
clude Russia’s northern and southern
military districts that, during the cold
war, were areas of heightened tension
with NATO. NATO has corresponding
limits on its Northern and Southern
Flanks.

The CFE flank zones limit the
amount of equipment a country is per-
mitted to deploy in certain areas of its
own territory. The outbreak of armed
ethnic conflicts in and around the
Caucasus in 1993 and 1994, most notably
the large scale offensive launched by
the Russian Government in Chechnya,
led to Russian claims for the need to
deploy equipment in excess of treaty
limits in that zone.

Under the CFE Treaty, mechanisms
exist that would allow parties the flexi-
bility to make temporary adjustments
in the size or location of their military
equipment holdings with proper notifi-
cation. However, in 1994 the Govern-
ment of Russia signaled its intention
to violate the treaty if such restric-
tions were not permanently relaxed.

In early 1995, Clinton administration
officials adamantly insisted that Rus-
sia must meet its obligations under the
CFE Treaty on schedule. By May of
that same year, those rigid statements
demanding compliance soon collapsed
into a frenzied effort to renegotiate the
treaty on terms that would be accept-
able to Russia.

Aside from the embarrassing spec-
tacle of Western concessions in the
face of Russian arms control viola-
tions, the NATO alliance was further

undermined by a United States-Rus-
sian side deal that failed to gain the
support of our allies. A key element of
the final compromise on this treaty is
a confidential side statement which
U.S. negotiators provided to the Rus-
sian delegation in order to win their
approval of the Flank Document. An
interim United States-Russian pro-
posal—known as the Perry-Grachev un-
derstanding—led to yet another embar-
rassing retreat, this time from our own
NATO allies. Finally, after 11th hour
negotiations, the agreement before us
today was accepted by all 30 parties to
the CFE Treaty.

In order to understand the process
through which this treaty was ap-
proved, I strongly recommend that any
interested Senator review that short
document, which is available in the Of-
fice of Senate Security on the fourth
floor of the Capitol. After reading that
document, the purpose of the numerous
restrictions contained in the resolution
of ratification—particularly para-
graphs 3 and 6—should be abundantly
clear.

The committee resolution reverses
the affects of this side agreement by
prohibiting United States participation
in any negotiations which would allow
Russia to violate the sovereignty of its
neighbors. As further assurance, the
resolution requires the President to
certify, prior to deposit of the instru-
ment of ratification, that he will vigor-
ously reject any other side agreements
sought by the Russians or any other
country.

I believe that the proper approach for
the United States would have been to
insist on Russian compliance 18
months ago. However, the 30 parties to
the treaty were willing to reach a com-
promise consisting of the document be-
fore the Senate today. In all likeli-
hood, if this treaty is rejected, it will
be renegotiated on less favorable
terms. With that in mind, and because
of the 14 conditions included in the
committee’s resolution of ratification,
I am willing to recommend support for
this treaty.

The treaty is an acceptable first step
in resolving the difficult challenge of
adapting a cold war era treaty to post-
cold-war realities. It is one part in a se-
ries of efforts underway to redesign the
security architecture of Europe, and as
such it is an important step toward the
larger goal of NATO enlargement.

The CFE Treaty and the Vienna-
based organization that oversees its
implementation are important pieces
of the geopolitical landscape of Europe
and the former Soviet Union. With the
end of the cold war, decisions made in
the context of the CFE Treaty affect
U.S. security on the margins. But for
countries such as the Baltic States,
Ukraine, Georgia, and Azerbaijan, such
decisions can affect the very sov-
ereignty of these newly independent
countries.

Russia—still the largest military
power in Europe—has used its armed
forces in recent years in both Georgia

and Azerbaijan. Russia uses its mili-
tary presence in Ukraine and Moldova
to influence the sovereign governments
of those states. Russian Government
officials have made open threats of
military invasion against the Baltics.
Finally, less than a year ago, a bloody
war in Chechnya was brought to an
end. That war was characterized by
wide scale Russian atrocities, the in-
tentional targeting of civilians, and
casualties possibly in excess of 100,000
people—mostly innocent men, women,
and children. It is against this back
drop that the countries on Russia’s pe-
riphery watch any revisions to the se-
curity guarantees contained in the
CFE Treaty.

Mr. President, I understand my time
is up.

On this basis, this treaty has been ne-
gotiated. Again, with the leadership of
the chairman, I urge support from the
Senate and thank you for this time.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. HELMS. Mr. President, I want to
pay my respects to the distinguished
Senator from Oregon [Mr. SMITH]. He is
the chairman of the Europe sub-
committee, and he has devoted an
enormous amount of time and effort to
bringing this treaty forward. So he
thanks me, but I thank him. I am glad
he is in the Senate. I am glad he is a
member of the Foreign Relations Com-
mittee.

I have been asked to advise Senators
that the coming vote, after the able
Senator from West Virginia, Senator
BYRD, completes his presentation, the
ensuing vote will be the last vote of the
day.

I yield the floor and yield back such
time as I may have.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, how much
time remains before the vote?

The PRESIDING OFFICER. There is
31⁄2 minutes for Senator BIDEN. You
have 30 minutes.

Mr. BYRD. I thank the Chair.
Mr. President, I want to commend

the managers of the agreement for the
expeditious manner in which they have
moved this agreement through the
committee and to the floor in time for
the deadline of May 15 in order that it
not be subject to further action by the
review conference in Vienna. As I un-
derstand it, the agreement was not
submitted to the Senate by the Sec-
retary of State until April 3, 1997. So I
commend the committee. But I also
wish to express my concern over the
rushed manner in which the Senate has
been forced to deal with this important
treaty. All of us in this Chamber know
that treaties are not considered by the
House of Representatives, but they
still have the effect and status of being
the law of the land of our Nation. They
have as much or even more impor-
tance, in some respects, and certainly
as far as the Senate is concerned, than
any bill that is passed by both Houses
and has been subjected to the scrutiny
of a conference committee.
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In the case of treaties, the Senate

considers them and, assuming that the
President exchanges the instruments of
ratification, they become the law of
the land according to article 6 of the
United States Constitution. Therefore,
the Senate has a special responsibility,
in the case of treaties, to exercise due
caution and great care in dealing with
treaties, since there is no review or
check by the other body. Additionally,
the Senate provides the only forum for
the debate of the provisions of treaties,
and for informing the American people
about their content. Because of those
realities, I am very concerned about
the increasing tendency in this body,
as has been evidenced by the Chemical
Weapons Treaty that we recently
passed, and now by this treaty, to enter
into time agreements that inad-
equately protect the rights of all Sen-
ators to debate and amend treaties, but
which also fail to defend the rights of
the American people to know what is
in the treaties. I think it is a bad
trend. I think it should be curtailed,
because it does not allow Members to
thoroughly study and debate these
complicate and important matters.

This committee report bears the date
of May 9, 1997, when it was ordered to
be printed. That was last Friday. As I
understand it, it was made available to
my staff on Monday of this week, and,
so, I have had between Monday and
now to consider the contents of the
committee report. The committee re-
port is where we naturally turn to un-
derstand the content of the treaty or
content of the bill or resolution, as it
were. Also, the courts turn to the phra-
seology of a committee report to better
understand the intent of the legisla-
ture when it passes on a bill or resolu-
tion, or approves the resolution of rati-
fication of a treaty. So it is important
that Members have an adequate oppor-
tunity to study a committee report.

It is important that they have ade-
quate opportunity to study the hear-
ings. It is likewise important that they
have an adequate opportunity to fully
debate a treaty. Let me say, again,
that according to article 6 of the Unit-
ed States Constitution—the Constitu-
tion, this Constitution—and the laws
that are made in pursuance of this Con-
stitution and the treaties that are
made under the authority of the United
States shall be the supreme law of the
land—the supreme law of the land.

Now, that is a very heavy burden to
place upon the U.S. Senate, as it is
given the sole responsibility with re-
spect to the Congress. As far as the
Congress is concerned, the Senate has
the sole responsibility, a very heavy re-
sponsibility, to study treaties, to con-
duct hearings thereon, to mark up the
treaties, to approve of conditions or
reservations, amendments, whatever,
to those treaties. There is no other
body that scrutinizes the treaty. The
Senate of the United States—and that
is one of the reasons why the Senate is
the unique body that it is—unique
body, the premier upper body in the

world today, more so than the House of
Lords in our mother country. And so it
places upon us as Senators a respon-
sibility that is very, very heavy, and
we have a duty to know what is in a
treaty before we vote on it. We get
these requests, and here we are backed
up against a date of the 15th.

We had the same problem, in a way,
I think, with respect to the chemical
weapons treaty. We are handed a unan-
imous consent request, and it is a bit
intimidating for one Senator to be
faced with the prospect that he will be
holding up the business of the Senate if
he holds up the unanimous consent re-
quest. But that is our responsibility;
that is our duty.

So, I am increasingly concerned by
the trend, as I have said, that we are
finding ourselves being subjected to. It
did not just begin yesterday or the day
before, and I am not attempting to
place any blame for that. I am simply
calling attention to the fact that we
have the responsibility as Senators
under the Constitution, to which we
swear an oath to uphold to support and
defend, we have a duty to know what is
in this treaty.

I am not on the committee, but I am
a Senator, and I have as heavy a duty
as does the Senator from North Caro-
lina or the Senator from Delaware.
That is the way I see it. I have as
heavy a duty to know what I am voting
on, because this is the law of the land.
It is not an ordinary bill or resolution
which can be vetoed by the President
and which, if signed into law by the
President, can be repealed next week or
the following week or the next month.
It is not that easy to negate the effects
of a treaty if we find we made a mis-
take.

Well, so much for that. Here we are
debating the treaty. We have one, two,
three, four Senators on the floor debat-
ing an important treaty, and we are
confined within a 21⁄2-hour time limit, I
believe. Four Senators. The law of the
land. We should be debating the treaty
without a time limit, at least in the be-
ginning.

I have been majority leader of the
Senate twice during the years when
President Carter was President. I did
not serve under Mr. Carter, I served
with him. Senators don’t serve under
Presidents, we serve with Presidents.
But I was majority leader during those
4 years. I was majority leader in the
100th Congress. I was minority leader
in all of the Congresses in between 1981
and 1986.

We had some important treaties: INF
Treaty, we had the Panama Canal
Treaties, and we did not bring treaties
like this to the floor and ask they be
debated, no amendments thereon, and
in a time limitation of 2 hours. And
there was a request to cut that to 1
hour. We did not do that.

When I came here, we debated trea-
ties, and we took our time. At some
point, it is all right to try to get a time
limitation after things have been aired;
it is all right to try to bring it to clo-

sure. But I am somewhat disturbed and
concerned by this trend that we find
ourselves being subjected to.

As to the substance of the treaty, I
want to note that condition No. 8 deal-
ing with treaty interpretation provides
sound guidance on the meaning of
‘‘condition,’’ which was authored by
the distinguished Senator from Dela-
ware, Mr. BIDEN, now the ranking Dem-
ocrat on the Foreign Relations Com-
mittee, myself and former Senator
Sam Nunn, the former chairman of the
Senate Armed Services Committee,
and agreed to on the Treaty on Inter-
mediate Nuclear Forces in Europe of
1988. That is the INF Treaty.

In that instance, I was under great
pressure from my friends on the Repub-
lican side of the aisle and great pres-
sure from my friends on the Demo-
cratic side of the aisle to bring up the
treaty. As majority leader, I thought it
was my duty to wait until we had re-
solved some critical problems that
were estimated to be critical problems
by the Armed Services Committee and
the Intelligence Committee before I
brought it up. We spent considerable
time on the treaty.

Condition (8) states that ‘‘nothing in
[the so-called Biden-Byrd] condition
shall be construed as authorizing the
President to obtain legislative ap-
proval for modifications or amend-
ments to treaties through a majority
approval of both Houses.’’

Why was it necessary—I would like
to ask this question of either the man-
ager or the ranking manager of the res-
olution—why was it necessary for us to
include condition (8), which certainly
is a condition that I strongly support?
Why was it necessary for us to include
condition (8)?

(Ms. COLLINS assumed the chair.)
Mr. BIDEN. Madam President, would

the Senator like me to respond?
Mr. BYRD. Yes, I yield, Madam

President.
Mr. BIDEN. The Senator makes a

valid observation. The truth is, it was
not necessary, but I would like to give
the explanation why it was included,
and the majority can speak even more
clearly to it.

The concern on the part of the major-
ity was that the Clinton administra-
tion would use the Biden-Byrd lan-
guage to justify sending a modification
of a treaty for a two-House approval by
majority vote rather than to the Sen-
ate for a supermajority vote when, in
fact, it was a modification that con-
stituted an amendment to the treaty.

You never intended it for that pur-
pose; I never intended it for that pur-
pose. The concern was, I think it is fair
to say on the part of the majority, that
the Clinton administration might have
attempted to read it to allow them to
avoid submission to the Senate for a
supermajority vote under the Constitu-
tion and just go to each House for a
majority vote.

Mr. BYRD. Does the manager wish to
add anything?

Mr. HELMS. No, except to say Sen-
ator BIDEN has said it correctly.
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Mr. BYRD. I am pleased that we have

not done that. In other words, as I un-
derstand the distinguished ranking
manager, the administration originally
wanted the approval of disagreements
through normal legislative action by
both bodies of the Congress which
would, of course, require only majority
approval in both bodies. Was that the
concern?

Mr. BIDEN. Yes, it is. If I may say,
Madam President, to the distinguished
leader, that in a November 25, 1996,
memorandum for Alan J. Kreczko, Spe-
cial Assistant to the President and
Legal Adviser to the National Security
Council, from Christopher Schroeder,
Acting Assistant Attorney General,
there is this phrase on page 14 of that
memorandum. It says:

Because the Senate took the view that
such ‘‘common understandings’’ of a treaty
had the same binding effect as express provi-
sions of the treaty for the purposes of U.S.
law, the Biden condition logically supports
the proposition that the President may be
authorized to accept changes in treaty obli-
gations either by further Senate advice and
consent or by statutory enactment.

The next paragraph:
In light of these judicial and historical

precedents, we conclude the Congress may
authorize the President, through an execu-
tive agreement, substantially to modify the
United States’ international obligations
under an arms control (or other political-
military) treaty.

So the purpose, again, was to make it
clear what you and I, as we understood
at the time that condition was added—
I might add, I get credit for it being
called the Biden-Byrd condition, of
which I am very proud, but the truth of
the matter is, after having suggested
such a condition early in the ratifica-
tion process, I spent the next 7 months
in the hospital during the remainder of
the whole ratification process, and it
was the distinguished leader, the Sen-
ator from West Virginia—it really
should be the Byrd-Biden condition.
Nonetheless, that is the reason. You
and I never thought a majority vote in
both Houses as a simple piece of legis-
lation would be sufficient to approve
an amendment to a treaty, and that
was the concern expressed by the ma-
jority that it be memorialized, if you
will, in condition (8).

Mr. BYRD. I thank the very able
ranking manager, and I compliment
him again and compliment the man-
ager. I am glad that condition has been
made clear.

Secondly, I would like to ask the
managers of the agreement their rea-
soning behind their view of the collec-
tive impact of conditions (1), (2) and
(3). Let me preface what I have just
said by reading excerpts from these
conditions.

CONDITION 1: POLICY OF THE UNITED STATES

I read from the committee report,
page 20:

Condition (1) simply restates United States
policy that no Russian troops should be de-
ployed on another country’s territory with-
out the freely-given consent of that country.
Unfortunately, Russia continues to station

troops in several sovereign countries of the
former Soviet Union—in several cases
against the express wishes of the host coun-
try.

CONDITION 2: VIOLATIONS OF STATE
SOVEREIGNTY

Condition (2) states the view of the Senate
that Russian troops are deployed abroad
against the will of some countries (namely,
Moldova). It further states the Secretary of
State should undertake priority discussions
to secure the removal of Russian troops from
any country that wishes them withdrawn.
Further, it requires the Administration to
issue a joint statement with the other fifteen
members of the NATO alliance reaffirming
the principles that this treaty modification
does not give any country: (1) The right to
station forces abroad against the will of the
recipient country; or (2) the right to demand
reallocation of military equipment quotas
under the CFE Treaty and the Tashkant
Agreement. This joint statement was issued,
in fact, on May 8, 1997 in Vienna.

CONDITION 3: FACILITATION OF NEGOTIATIONS

Now, I am particularly interested in
this condition.

Condition (3) ensures that the United
States will not be party to any efforts by
Russia to intimidate or otherwise extract
CFE Treaty concessions from its smaller
neighbors.

Let me interpolate right there for
the moment with a rhetorical question.

Why should we have to have a condi-
tion to ensure that the United States
will not be party to any efforts by Rus-
sia to intimidate or otherwise extract
CFE Treaty concessions from its small-
er neighbors? It would seem to me that
would be a given.

Let me continue, and then I will
yield to the distinguished ranking
member.

Indeed, this condition, along with much of
the rest of the resolution, is specifically de-
signed to require the United States to safe-
guard the sovereign rights of other countries
(such as Ukraine, Moldova, Azerbaijan, and
Georgia) in their dealings with the Russian
Federation.

Listen to this:
The committee became alarmed, over the

course of its consideration of the CFE Flank
Document, with several aspects of the Unit-
ed States negotiating record. This condition
[condition No. 3] will ensure that the United
States will adhere to the highest principles
in the conduct of negotiations undertaken
pursuant to the treaty, the CFE Flank Docu-
ment, and any side statements that have al-
ready been issued or which may be issued in
the future.

Now, there are several questions that
jump out at anyone who reads that
paragraph.

It makes reference to ‘‘side state-
ments.’’ It uses the word ‘‘alarmed.’’
There is a condition there that ensures
that the United States will not be a
party to any efforts by Russia to in-
timidate or otherwise extract CFE
Treaty concessions from a smaller
neighbor.

Why do we have to have a condition
to that effect? Is there some confusion
about what the right position is that
the United States should take? Is it
not a given that the United States
would not be a party to any efforts by
Russia to intimidate concessions from
its smaller neighbors?

I yield to the distinguished Senator.
Mr. BIDEN. Let me say, this all came

about—and they are, obviously, as
usual, very good, incisive and insight-
ful questions.

I think it is unnecessary because I
think it is a given. But let me explain,
in fairness, why we got to this point
and why I thought it was—speaking
only for myself—a clarification, al-
though in some sense I thought it was
a demeaning clarification. Let me ex-
plain.

During the negotiations on the flank
agreement, there was concern about
what became referred to as a ‘‘side
agreement.’’ That was, there was an
issue that came up during the negotia-
tions where a diplomatic note was
passed, which is classified—I am not
able to give you, but I can tell you
from the committee testimony what it
said—a note that was passed to the
Russian representative dealing with
the issue of the stationing of Russian
troops on the soil of the countries you
named.

The Under Secretary of State, Lynn
Davis, who appeared before the com-
mittee on April 29, was asked to ex-
plain. He went on to explain why a
statement was made to the Russians.
The statement made was that we
would—this is the quote, in part—‘‘the
United States is prepared to facilitate
or act as an intermediary for a success-
ful outcome in discussions that could
take place under the flank agreement
and the CFE Treaty between Russia
and other Newly Independent States.’’

The worry expressed by my friends in
the Republican Party was that this re-
flected a possible inclination to try to
mollify Russia and put American pres-
sure on Moldova or Georgia or other
states to accept Russian deployment of
Russian forces on their soil.

The concern was that the assertion
made by the U.S. negotiators was a
way of saying, do not worry, we are
going to help you to get Russian troops
placed in those regions.

Lynn Davis, the Under Secretary
said, no, that was never the intention
of that ‘‘side agreement,’’ as it became
referred to.

I will quote what he said at the hear-
ing to my friend from West Virginia.
He said:

We see this particular statement of our in-
tentions as part of the reassurance that we
can make so that those countries will feel
that this is an agreement that continues to
be in their security interests. This statement
of our intentions makes clear that the com-
mitment is predicated on an understanding
that any agreements between Russia and the
Newly Independent States must be done on a
voluntary basis with due respect for the sov-
ereignty of the countries involved, and our
role here is indeed to reinforce that and en-
sure that it is carried out.

This was the concern that was ex-
pressed by my friends on the Repub-
lican side, that the United States in-
tention to level the playing field be-
tween Russia and other Newly Inde-
pendent States had not been seen that
way by all concerned.
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So what was done—and the adminis-

tration signed on to the condition—was
to make it crystal clear that this offer
of an intermediary role was not for the
purpose of using our influence or power
to coerce them into accepting a de-
mand or a suggestion from their Rus-
sian brethren.

That is the context, I say to my
friend, in which it came up. You used
the phrase ‘‘the committee became
alarmed.’’ Some in the committee were
alarmed because of the wording of the
‘‘side agreement.’’ This was done to
clarify what the administration says
was their intent from the beginning
but now locks in the stated interpreta-
tion by the administration of what
that whole thing was all about.

I hope I have answered the question,
and I hope I have done it correctly.

Mr. HELMS. You have done it cor-
rectly, I say to the Senator.

Conditions 1, 2, and 3 of the resolu-
tion on ratification require the Presi-
dent to observe reasonable limits in
the conduct of certain negotiations fa-
cilitated by the United States in sup-
port of the CFE Treaty. Specifically,
this entails an obligation for the Presi-
dent to conduct his diplomacy in a
manner that respects the sovereignty
and free will of countries on the periph-
ery of Russia that are under pressure
by Russia to allow the establishment of
military bases.

In fact, I do not believe that the
United States should be party to any
negotiation which could result in al-
lowing Russia to deploy its troops into
the territory occupied by the Soviet
Union for nearly 70 years. Yet this is
exactly the result contemplated by the
Clinton administration if this resolu-
tion of ratification is not clear on this
point. Conditions 1, 2, and 3 are clear
on this matter.

It is clear from this document that
the Clinton administration has dem-
onstrated a willingness to participate
in negotiations that could actually re-
sult in the establishment of Russian
military bases on the territory of other
States with the endorsement—and even
with the active assistance—of the Unit-
ed States. Is there anyone in the ad-
ministration who is prepared to state
that it would be in the United States’
interest for Russia to establish mili-
tary bases outside of its territory?

The Clinton administration offers
hollow assertions that Russian troops
will not be deployed in other States
without the freely given consent of the
relevant government. Russia—still the
largest military power in Europe—has
used its armed forces in recent years in
both Georgia and Azerbaijan with vir-
tually no complaint from the Clinton
administration.

Russia uses its military presence in
Ukraine and Moldova to influence the
sovereign governments of those States
while the Clinton administration re-
mains silent. Russian Government offi-
cials have made open threats of mili-
tary invasion against the Baltic
States. Finally, less than 1 year ago, a

bloody war in Chechnya was brought to
an end. That war was characterized by
wide scale Russian atrocities, the in-
tentional targeting of civilians, and
casualties possibly in excess of 100,000
people—mostly innocent men, women,
and children. Do the administration’s
lawyers find that these incidents were
with the freely given consent of the af-
fected governments?

Conditions 1, 2, and 3 set reasonable
limits specifically tied to activities
cited in paragraph IV (2) and (3) of the
CFE Flank Document.

Mr. BIDEN. Mr. President—Madam
President, I made the mistake of refer-
ring to the Presiding Officer as ‘‘Mr.
President″ before I turned around. And
I also made the mistake of referring to
Under Secretary Davis as ‘‘he.’’ It is
‘‘she.’’ I knew that, and I apologize on
both scores.

Mr. BYRD. Well, Madam President, I
came up, I suppose, at a time when po-
litical correctness did not make any
difference. As far as I am concerned, it
does not make any difference yet. And
the pronoun ‘‘he’’ is inclusive. It was
inclusive when I was a boy; it was in-
clusive when I became a man. It still is
inclusive of the female. So I would not
worry too much about that.

Mr. BIDEN. Madam President, as the
distinguished former majority leader
knows, another former majority leader,
Senator Baker, used an expression all
the time. He would come to the floor,
and he would say, ‘‘I ain’t got no dog in
that fight.’’

Mr. BYRD. I commend the commit-
tee for including that condition.

I can understand how the committee
would become alarmed. I think that it
would have been well if all Senators
could have been notified that there
was—and maybe they were, I do not
know, but I do not remember being no-
tified except through my own staff that
there was such a paper up in room 407
so that they could have gone up and ex-
amined it. I heard about it this after-
noon, and I went up and looked at it.

So I think the committee had a right
to be alarmed. I congratulate the com-
mittee on including the condition
which, as Mr. BIDEN has just said, locks
it in, locks the administration in, so
there will be no doubt that the United
States will not be party to any efforts
by Russia to intimidate or otherwise
extract CFE Treaty concessions from
its smaller neighbors.

I would dare say, if the people in
Azerbaijan or Armenia or Georgia
should see that language, they would
be alarmed also—they would be
alarmed also. They would wonder,
where does the United States stand?
But the condition is there. And I again
commend the committee on including
it.

Do the managers feel that U.S. policy
is now clearly to protect the interests
and rights of the newly sovereign na-
tions of the Caucasus against intimida-
tion and pressure tactics by the Rus-
sians regarding equipment that is cov-
ered by the flank agreement that we
are considering here today?

Mr. HELMS. Yes, sir.
Mr. BIDEN. I would say yes, as well,

Madam President.
Mr. BYRD. Madam President, how

much time remains?
The PRESIDING OFFICER. The Sen-

ator has 6 minutes remaining.
Mr. BYRD. Madam President, I

thank all Senators. Especially I thank
the manager and ranking manager on
the committee.

I shall vote for the treaty.
I yield the floor.
Mr. HELMS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from North Carolina.
Mr. HELMS. Will the Senator yield

me 1 minute?
Mr. BYRD. I yield 1 minute to the

Senator.
Mr. HELMS. I thank the Senator.
During the past 4 years, the Clinton

administration has remained silent
while Russia has encroached upon the
territory and sovereignty of its neigh-
bors. It was the lack of a foreign pol-
icy—not a lack of tools—that allowed
this to happen.

I have confidence that the new Sec-
retary of State will correct the course
of our policies toward Russia, and I
gladly support this treaty to aid the
Honorable Madeleine Albright in that
endeavor. The collapse of the Soviet
Union was one of the finest moments of
the 20th century. To allow even a par-
tial restoration of the Soviet Union be-
fore the turn of the century would be a
failure of an even greater magnitude.

Senator LOTT, I believe, is standing
by.

I thank the Senator.
Mr. BYRD. I thank the distinguished

Senator.
I reserve the remainder of my time.
Mr. BIDEN. Madam President, before

the distinguished leader takes the
floor, if I could just take 60 seconds of
the 3 minutes I have remaining to com-
ment on something the Senator from
West Virginia said.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.

Mr. BIDEN. Madam President, the
Senate has always been served well by
the talent of the Senator from West
Virginia and, most importantly, in
making sure that we do our job respon-
sibly.

I would make only one 20-second ex-
planation of why I think this treaty
got less of a cover than any others.

One was the way in which it was de-
layed and being presented and the
timeframe. But a second reason is that
people who followed this, which is a
mistake to assume everyone should,
people who follow this have been aware
of what the terms of the agreement
were since May of last year.

I think many of us fell into the rou-
tine on Foreign Relations and Armed
Services of thinking that its terms
were well known. And it was widely ac-
cepted, the broad outlines of the trea-
ty. But I think the Senator makes a
very valid point and I, too, as ranking
member of this committee, do not want
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to be party to these expedited efforts
to deal with very significant security
issues relating to the United States.

Mr. HELMS. Let us make a pact.
Mr. BIDEN. We make a pact.
Mr. BYRD. Mr. President, I thank

both Senators.
Mr. BIDEN. I reserve the remainder

of my time, if I have any.
Mr. LOTT. Madam President, could I

inquire how much time is remaining
for debate?

The PRESIDING OFFICER. The Sen-
ator from West Virginia has 5 minutes
remaining. The Senator from Delaware
has 2 minutes remaining.

Mr. LOTT. Then I will yield myself
time off my leader’s time.

Mr. BYRD. Do you need more time?
Mr. LOTT. No. I thank the Senator

from West Virginia.
I am glad I was able to come to the

floor, Madam President, and listen to
this exchange. I always enjoy learning
from the exchanges involving the sen-
ior Senators, like the Senators from
West Virginia and North Carolina and
Delaware. I wish all Members had been
here for the last hour and heard this
debate.

I do want to take just a few minutes,
as we get to the close of debate, to
speak on the Chemical Forces in Eu-
rope flank agreement or resolution of
ratification because I think it is very
important. I wish we did have more
time to talk about all of its ramifica-
tions, but I know the chairman and the
ranking member have gone over the
importance of this treaty earlier today.

Madam President, we have an impor-
tant treaty before us today modifying
the 1990 Conventional Armed Forces in
Europe Agreement [CFE]. The Flank
Document adjusts the CFE boundaries
to reflect the collapse of the Soviet
Empire, adds reporting requirements,
and increases inspection provisions.

Negotiations to modify the CFE
Treaty began in 1995, because Russia
threatened to violate the flank limits
in the original treaty. The precedent of
modifying a treaty to accommodate
violations by a major signatory con-
cerned many of us. We have also been
concerned about how Russia intends to
use the Flank Agreement to pressure
countries on its borders—former Re-
publics of the Soviet Union. Our con-
cerns were dramatically heightened by
the classified side agreement the ad-
ministration reached to further accom-
modate Russian demands. This side
agreement is available for all Senators
to review in room S–407 of the Capitol.

The concerns about the CFE Flank
Agreement are shared by a number of
states which have been subjected to
Russian intimidation, pressure and
subversion. States with Russian troops
on their soil without their consent—
Moldova, Ukraine, and Georgia—have
rightly expressed concern that the
Flank Agreement must not undermine
their sovereign right to demand with-
drawal of those Russian forces. A
fourth country, Azerbaijan, has been
subject to Russian-sponsored coups and

assassination attempts. They have
been reluctant to approve the Flank
Agreement without adequate assur-
ances.

The resolution of ratification before
the Senate today addresses these con-
cerns. The resolution includes a num-
ber of binding conditions which make
clear to all CFE parties that no addi-
tional rights for Russian military de-
ployments outside Russian borders are
granted. The resolution ensures that
United States diplomacy will not be
engaged on the side of Russia but on
the side of the victims of Russian poli-
cies. In addition, the 16 members of
NATO issued a statement last week af-
firming that no additional rights are
granted to Russia by the Flank Agree-
ment. This statement was a direct re-
sult of the concerns expressed by other
CFE parties and by the Senate.

The resolution directly addresses the
administration’s side agreement in
condition 3 which limits United States
diplomatic activities to ensuring the
rights of the smaller countries on Rus-
sia’s borders. This resolution ensures
the United States will not tacitly sup-
port Russian policies that have under-
mined the independence of Ukraine,
Georgia, Moldova, and Azerbaijan. Fi-
nally, the resolution requires detailed
compliance reports and lays out a road
map for dealing with noncompliance in
the future.

The resolution of ratification also ad-
dresses important issues of Senate pre-
rogatives. It clarifies that the Byrd-
Biden condition, added to the INF
Treaty in 1988, does not allow the ad-
ministration to avoid Senate advice
and consent on treaty modifications or
amendments. The resolution addresses
the issue of multilateralizing the 1972
ABM Treaty in condition 9. The admin-
istration has raised objections to this
provision as they have to many pre-
vious efforts to assert Senate preroga-
tives on this point. This should be an
institutional position—not a partisan
issue.

For more than 3 years, Congress has
been on the record expressing serious
misgivings about the administration
plan to alter the ABM Treaty by add-
ing new signatories. Section 232 of the
1994 defense authorization bill states
the issue clearly: ‘‘The United States
shall not be bound by any inter-
national agreement entered into by the
President that would substantively
modify the ABM Treaty unless the
agreement is entered pursuant to the
treaty making power of the President
under the Constitution.’’

Efforts to address the multi-
lateralization issue since then have re-
sulted in filibusters and veto threats.
It should not surprise anyone that the
Senate selected this resolution of rati-
fication to address the issue—just as
Senators BYRD and BIDEN selected the
resolution of ratification for the INF
Treaty to address an ABM Treaty issue
9 years ago.

Many of my colleagues are familiar
with the issue of ABM multi-

lateralization. Despite the often arcane
legal arguments, the issue is not com-
plicated. The Senate gave its advice
and consent to the 1972 ABM Treaty as
a bilateral agreement between the
United States and the Soviet Union.
The administration has proposed add-
ing as many as four new signatories to
the treaty and has negotiated limited
treaty rights for those new signatories.
The administration’s proposal would
define Russia’s national territory to in-
clude these countries for purposes of
the ABM Treaty. The administration’s
proposal would essentially define mili-
tary equipment of these countries as
belonging to Russia for purposes of the
ABM Treaty. The administration’s pro-
posal would add new countries to the
ABM Treaty but not grant them rights
allowed the original signatories. This
would mean that countries would have
the power to block future U.S. amend-
ments to the ABM Treaty—even
though the new signatories would not
have the same rights and obligations as
the United States. The administra-
tion’s proposed multilateralization
would only address some of the mili-
tary equipment covered under the
original ABM Treaty—leaving a radar
in Latvia, for example, outside the
scope of the new treaty. Under the ad-
ministration’s proposal, the vast ma-
jority of states independent which suc-
ceeded the Soviet Union would be free
to develop and deploy unlimited mis-
sile defenses—a dramatic change from
the situation in 1972 when the deploy-
ment of missile defenses on these terri-
tories was strictly limited by the ABM
Treaty.

In part and in total, these are clearly
substantive modifications which re-
quire—under U.S. law—Senate advice
and consent. Multilateralization would
alter the object and purpose of the
ABM Treaty as approved by the Senate
in 1972. Multilateralization, therefore,
must be subject to the advice and con-
sent of the Senate.

The administration argues that it
has the sole power to determine ques-
tions of succession. But that is not
true. The Congressional Research Serv-
ice opinion, quoted widely in this de-
bate, recognizes that ‘‘International
law regarding successor States and
their treaty obligations * * * remains
unsettled.’’ It also notes that ‘‘inter-
national law does not provide certain
guidance on the question of whether
the republics formed on the territory of
the former U.S.S.R. have succeeded to
the rights and obligations of the ABM
Treaty’’ and that ‘‘a multi-
lateralization agreement could include
matters that would alter the substance
of the ABM Treaty and require Senate
advice and consent.’’ It is my under-
standing that this opinion was pre-
pared a year ago by a lawyer who has
not even seen the text of the proposed
agreement.

The administration’s position does
not recognize the arms control prece-
dents followed in the last decade. Arms
control treaties are different from
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treaties on fisheries, taxes, or cultural
affairs. START I was concluded with
the Soviet Union but entered into force
only after the Senate gave its advice
and consent to the Lisbon Protocol ap-
portioning the nuclear forces of the
former Soviet Union among successor
States. The Bush administration did
not argue that Ukrainian SS–19 mis-
siles were the property of Russia. Yet,
the Clinton administration is essen-
tially arguing that Ukrainian phased-
array radars are Russian under the pro-
posed ABM multilateralization agree-
ment. The question of successor state
obligations under the CFE Treaty was
explicitly recognized by the Senate
when we gave our advice and consent
to that treaty. During our consider-
ation, a condition was included in the
resolution of ratification which speci-
fied procedures for the accession of new
States Parties to the CFE Treaty. On
the issue of ABM multilateralization,
Congress has specifically legislated on
our right to review the agreement. To
my knowledge, that has not happened
on any other succession issue. Clearly,
ABM multilateralization is very dif-
ferent from routine succession ques-
tions which have been decided by the
executive branch alone.

Madam President, I agree with the
administration on one important point.
This is a constitutional issue. The
White House has taken one position
until today, and now the Senate has
definitively taken another. Last Janu-
ary, I asked President Clinton to agree
to submit three treaties for our consid-
eration. the President has agreed to
submit the ABM Demarcation agree-
ment and the CFE Flank Agreement,
which is before the Senate today. After
he refused to submit ABM
multilateralization, I said publicly
that I would continue to press for the
Senate prerogatives—because the Con-
stitution, the precedents and the law
are on our side. We do not prejudge the
outcome of our consideration of ABM
multilateralization. All we require is
that the administration submit the
agreement to the Senate. Yes, that re-
quires building a consensus that may
not exist today but such a consensus is
necessary for a truly bipartisan na-
tional security policy. That is the issue
before the Senate today.

Late last week, the administration
recognized the Senate’s desire to re-
view ABM multilateralization. They
proposed replacing the certification in
condition 9 with nonbinding ‘‘sense of
the Senate’’ language. In exchange,
Secretary Albright offered to send a
letter assuring us that we could ad-
dress multilateralization in an indirect
way—as part of a reference in the ABM
demarcation agreement. But this offer
was logically inconsistent. It asked the
Senate to simply express our view
about a right to provide advice and
consent to multilateralization—and
then accept a letter that explicitly de-
nied that right. Adding new parties to
the ABM Treaty is a fundamentally
different issue from the proposed de-

marcation limits on theater defense
systems. The administration’s offer
would allow multilateralization re-
gardless of Senate action on the demar-
cation agreement. Our position is sim-
ple: We want to review multi-
lateralization through the ‘‘front door’’
on its own merits—not through the
‘‘back door’’ as a reference in a sub-
stantively different agreement.

When the administration agreed to
submit the CFE Flank Agreement for
our advice and consent, we were asked
to act by the entry into force deadline
of May 15. We will act today even
though the treaty was not submitted to
the Senate until April 7—3 months
after my request. We will act today
even though we have a very full agen-
da—including comp time/flex time,
IDEA, partial birth abortion and the
budget resolution. We will fulfill our
constitutional duty, we will address
our concerns about policy toward Rus-
sia, and we will address the important
issue of Senate prerogatives.

I urge my colleagues to support the
entire resolution of ratification re-
ported by the Foreign Relations Com-
mittee—including condition 9 on ABM
multilateralization.

Madam President, I want to thank
many Senators who have worked very
hard and for quite some time on this
treaty and on the ABM condition.

I particularly would like to thank
Chairman HELMS, Senator BIDEN, Sen-
ator GORDON SMITH, and their staffs for
all the work they did to get this resolu-
tion before the Senate today. Also, I
would like to thank Senators who
helped in insisting on Senate preroga-
tives—Senator WARNER and Senator
MCCAIN, Senator SMITH, Senator KYL,
Senator SHELBY, Senator LUGAR, and
Senator HAGEL. A number of Senators
on the committee and some not on the
committee have been very much in-
volved in this process. I commend them
all.

Senators have had concerns about
how and why this agreement was nego-
tiated, and we had concerns about a
side deal the administration made with
the Russians concerning the allocation
of equipment under the treaty.

The Senate has addressed these con-
cerns decisively in this resolution of
ratification. The resolution places
strict limits on the administration’s
flank policy. It ensures that we will be
on the side of the victims of Russian
intimidation and that the United
States will stand up for the independ-
ence of States on Russia’s borders.

Most important, this resolution ad-
dresses a critical issue of Senate pre-
rogative, our right to review the pro-
posed modifications to the 1972 ABM
Treaty. It was a decade ago that an-
other ABM Treaty issue was brought in
this body. That debate over interpreta-
tions of the ABM Treaty was finally re-
solved in the resolution of ratification
for the INF Treaty in 1988.

Today, we are resolving the debate
over multilateralization of the ABM
Treaty in this resolution of ratifica-

tion. For more than 3 years now Con-
gress and the executive branch have
discussed back and forth the appro-
priate Senate rule in reviewing the ad-
ministration’s plan to add new coun-
tries to the ABM Treaty.

Condition 9 requires the President to
submit any multilateralization agree-
ment to the Senate for our advice and
consent. It does not force action here.
It just says we should have that oppor-
tunity. We should be able to exercise
that prerogative to review these
changes. It ensures we will have a full
opportunity to look at the merits of
multilateralization in the future. I be-
lieve the Constitution and legal prece-
dence are in our favor.

Today, the Senate will act on the
Conventional Forces in the Europe
[CFE] Flank Agreement in time to
meet the May 15 deadline. In spite of
the limited time we had to consider the
agreement and the very full schedule
that we have had on the floor, we are
meeting that deadline.

I did have the opportunity to discuss
this issue with our very distinguished
Secretary of State yesterday, and we
discussed the importance of this CFE
Flank Agreement. Also, we talked
about how we could properly and ap-
propriately address our concerns about
multilaterilization. I suspect that she
probably had something to do with the
decision to go forward with it in this
form, and I thank her for that, and the
members of the committee for allowing
it to go forward in this form.

Mr. BIDEN. Will the Senator yield?
Mr. LOTT. I am happy to yield to the

Senator.
Mr. BIDEN. I would like to publicly

comment and compliment the Senator
from Mississippi. The truth of the mat-
ter is that this treaty would not be be-
fore the Senate today as a treaty with-
out the efforts of the majority leader.
The executive believed that they can
do this by executive agreement. They
did not think they needed to submit
this to the Senate, although I had been
for several months explaining that I
thought it should be treated as a trea-
ty. It was not until the distinguished
leader from Mississippi said, if it is not
treated as a treaty, we have a problem.

The truth of the matter is the reason
it is here is because of the distin-
guished Senator from Mississippi. I
thank him for that.

Mr. LOTT. I thank the Senator for
those comments. I did write to the
President expressing my concerns in
this area in January of this year, and
other issues.

When I had the opportunity to visit
with Secretary Madeleine Albright be-
fore she was confirmed by the Senate,
I had the temerity to read to her from
the Constitution about our rights in
the Senate in advice and consent, and
she said, ‘‘You know, I agree with you.
I taught that at Georgetown Univer-
sity,’’ and I believe she meant that.

I think we are seeing some results of
that, and I appreciate the fact that our
prerogatives are being protected. We
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have had this opportunity to review it,
debate it, and we will be able to take
up other issues later on this year that
are very important for Senate consid-
eration. I think the process has
worked. I urge my colleagues to sup-
port this resolution of ratification.

I yield the floor.
Mr. BYRD. Madam President, how

much time do I have remaining?
The PRESIDING OFFICER. The Sen-

ator has 5 minutes remaining.
Mr. BYRD. I will take 30 seconds. I

want to thank the majority leader, and
I associate myself with the remarks of
Senator BIDEN. I thank the majority
leader in insisting that this come to
the Hill as a treaty, which requires a
supermajority in the Senate. I very
much appreciate that.

Madam President, I yield back the
remainder of my time to Mr. BIDEN and
Mr. HELMS. They can yield it back or
they can use it.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Madam President, I have
nothing more to say, which will sur-
prise my colleagues, except that the
distinguished Democratic leader, I am
told, may wish to speak on leader’s
time for a few moments on this issue.
Give me a minute to check on whether
or not the distinguished leader, Mr.
DASCHLE, wishes to speak.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. BIDEN. Madam President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DASCHLE. Madam President,
the Senate today is being presented
with an opportunity that is as rare as
it is important. For the second time in
less than 3 weeks, the Senate is being
asked to give its advice and consent on
a major arms control treaty: the flank
agreement to the Conventional Forces
in Europe treaty.

Late last month, the Senate had
placed before it the Chemical Weapons
Convention [CWC]. After much debate,
the Senate resoundingly rebuffed sev-
eral attempts by the treaty’s oppo-
nents to scuttle it, and eventually
passed CWC with the support of 74 Sen-
ators.

Now many have questioned the
length to which CWC opponents went
in their efforts to kill or delay Senate
consideration of this treaty. I share
some of those concerns. However, in
the end, when the Senate was finally
allowed to take up the CWC treaty, I
would argue that the ensuing floor de-
bate on the CWC treaty represented the
Senate at its best. Senators discussed
honest disagreements on issues di-
rectly related to the CWC treaty, care-
fully weighed those discussions, and fi-
nally voted up or down on those issues
and, ultimately, the treaty itself. In
short, during the actual floor debate of

the CWC treaty, we saw the Senate act-
ing in a responsible and exemplary
fashion.

I am confident that if we had this
same kind of debate on the CFE treaty,
we would see the same result. In fact,
the margin would probably be signifi-
cantly greater for CFE than for CWC. I
have listened carefully to the com-
ments of my fellow Senators on for
their views on this important agree-
ment and have yet to hear a single
Senator voice his or her opposition to
the CFE treaty. This was true before
the Foreign Relations Committee at-
tached 13 CWC-related conditions and
it is especially true after. As a result,
Senate support for the CFE agreement
itself probably exceeds the 74 who
voted for the CWC.

Unfortunately, the Senate is being
prevented from considering the CFE
treaty in the same fashion we consid-
ered the CWC. We are not being allowed
to look at just the CFE treaty and is-
sues directly related to it. Instead, the
time for Senate consideration of the
CFE treaty is likely to be spent largely
on a wholly unrelated issue—the ABM
treaty and opponents efforts to under-
mine it.

Now, I understand this is an impor-
tant issue to many members on the
other side of the aisle. And, I know
that Senators are well within their
rights to attach unrelated matters to
most types of legislation we consider

However, I disagree with the pro-
ponents of the ABM condition on the
merits and I especially disagree with
them on their methods. On the merits,
the administration’s lawyers argue per-
suasively that the Constitution assigns
the exclusive responsibility to the
President to determine the successor
states to any treaty when an original
party dissolves, to make whatever ad-
justments might be required to accom-
plish such succession, and to enter into
agreements for this purpose. Increasing
the number of states participating in a
treaty due to the dissolution of an
original party does not itself con-
stitute a substantive modification of
obligations assumed. This is the view
of the administration’s lawyers. This is
also the view of the nonpartisan Con-
gressional Research Service in a legal
review they conducted last year.

As for their methods, I think it is
both unfortunate and short-sighted to
use a treaty that is in our national se-
curity interests as a vehicle for ad-
vancing a totally unrelated political
agenda. The principal sponsors of this
condition have previously made no se-
cret of the fact that they would like to
see the United States walk away from
the entire ABM treaty and imme-
diately begin spending tens of billions
of dollars to build a star wars type mis-
sile defense. With this act, they have
now revealed the lengths they are will-
ing to go to force their views on this
Senate and this administration.

Nevertheless, that is what has been
done. Senators are now faced with a
difficult choice: vote for this treaty in

spite of the unacceptable ABM condi-
tion or against it because of the ABM
language. This is an extremely close
call for many of us.

In the end, Madam President, we
must support this treaty. We must do
so for two reasons. First, the treaty is
still fundamentally in our strategic in-
terest. Failure to pass this treaty now
could unravel both the CFE agreement
as well as any future efforts to enhance
security arrangements in Europe. Sec-
ond, the administration, which must
ultimately decide how to deal with the
objectionable ABM condition, has indi-
cated that we should vote for this trea-
ty now and let them work out what to
do about this provision later. It is for
these reasons that I cast my vote in
support of this treaty and urge my col-
leagues to do the same.

Mr. BIDEN. Madam President, de-
pending on the disposition of the chair-
man of the committee, I am prepared
to yield back whatever time we have
left and am ready to vote. The distin-
guished minority leader does not wish
to speak on this at this moment.

I yield back the remainder of my
time.

Mr. BYRD. Madam President, I ask
for the yeas and nays.

The PRESIDING OFFICER. The yeas
and nays have been ordered.

Mr. LOTT. Madam President, if I
could say for the Senators that will be
coming over, this will be the last vote
for the night so we can attend a very
important dinner we have scheduled
momentarily.

The PRESIDING OFFICER. The
question is on agreeing to the resolu-
tion of ratification. On this question,
the yeas and nays have been ordered.

The clerk will call the roll.
The legislative clerk proceeded to

call the roll.
The yeas and nays resulted—yeas 100,

nays 0, as follows:
[Rollcall Vote No. 67 Ex.]

YEAS—100

Abraham
Akaka
Allard
Ashcroft
Baucus
Bennett
Biden
Bingaman
Bond
Boxer
Breaux
Brownback
Bryan
Bumpers
Burns
Byrd
Campbell
Chafee
Cleland
Coats
Cochran
Collins
Conrad
Coverdell
Craig
D’Amato
Daschle
DeWine
Dodd
Domenici
Dorgan
Durbin

Enzi
Faircloth
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Feinstein
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Hagel
Harkin
Hatch
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Hollings
Hutchinson
Hutchison
Inhofe
Inouye
Jeffords
Johnson
Kempthorne
Kennedy
Kerrey
Kerry
Kohl
Kyl
Landrieu
Lautenberg

Leahy
Levin
Lieberman
Lott
Lugar
Mack
McCain
McConnell
Mikulski
Moseley-Braun
Moynihan
Murkowski
Murray
Nickles
Reed
Reid
Robb
Roberts
Rockefeller
Roth
Santorum
Sarbanes
Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stevens
Thomas
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Thompson
Thurmond

Torricelli
Warner

Wellstone
Wyden

The PRESIDING OFFICER. Two-
thirds of the Senators present having
voted in the affirmative, the resolution
of ratification is agreed to.

The resolution of ratification, as
amended, is as follows:

Resolved (two-thirds of the Senators present
concurring therein),
SECTION 1, SENATE ADVICE AND CONSENT SUB-

JECT TO CONDITIONS.
The Senate advises and consents to the

ratification of the CFE Flank Document (as
defined in section 3 of this resolution), sub-
ject to the conditions in section 2.
SEC. 2. CONDITIONS.

The Senate’s advice and consent to the
ratification of the CFE Flank Document is
subject to the following conditions, which
shall be binding upon the President:

(1) POLICY OF THE UNITED STATES.—Nothing
in the CFE Flank Document shall be con-
strued as altering the policy of the United
States to achieve the immediate and com-
plete withdrawal of any armed forces and
military equipment under the control of the
Russian Federation that are deployed on the
territories of the independent states of the
former Soviet Union (as defined in section 3
of the FREEDOM Support Act) without the
full and complete agreement of those states.

(2) VIOLATIONS OF STATE SOVEREIGNTY.—
(A) FINDING.—The Senate finds that armed

forces and military equipment under the
control of the Russian Federation are cur-
rently deployed on the territories of States
Parties without the full and complete agree-
ment of those States Parties.

(B) INITIATION OF DISCUSSIONS.—The Sec-
retary of State should, as a priority matter,
initiate discussions with the relevant States
Parties with the objective of securing the
immediate withdrawal of all armed forces
and military equipment under the control of
the Russian Federation deployed on the ter-
ritory of any State Party without the full
and complete agreement of that State Party.

(C) STATEMENT OF POLICY.—Prior to the de-
posit of the United States instrument of
ratification, the President shall certify to
the Senate that the United States and the
governments of Belgium, Canada, Denmark,
France, Germany, Greece, Iceland, Italy,
Luxembourg, the Netherlands, Norway, Por-
tugal, Spain, Turkey, and the United King-
dom have issued a joint statement affirming
that—

(i) the CFE Flank Document does not give
any State Party the right to station (under
Article IV, paragraph 5 of the Treaty) or
temporarily deploy (under Article V, para-
graphs 1 (B) and C) of the Treaty) conven-
tional armaments and equipment limited by
the Treaty or the territory of other States
Parties to the Treaty without the freely ex-
pressed consent of the receiving State Party;

(ii) the CFE Flank Document does not
alter or abridge the right of any State Party
under the Treaty to utilize fully its declared
maximum levels for conventional arma-
ments and equipment limited by the Treaty
notified pursuant to Article VII of the Trea-
ty; and

(iii)the CFE Flank Document does not
alter in any way the requirement for the
freely expressed consent of all States Parties
concerned in the exercise of any realloca-
tions envisioned under Article IV, paragraph
3 of the CFE Flank Document.

(3) FACILITATION OF NEGOTIATIONS.—
(A) UNITED STATES ACTION.—
(i) IN GENERAL.—The United States, in en-

tering into any negotiation described in
clause (ii) involving the government of
Moldova, Ukraine, Azerbaijan, or Georgia,

including the support of United States
intermediaries in the negotiation, will limit
its diplomatic activities to—

(I) achieving the equal and unreserved ap-
plication by all States Parties of the prin-
ciples of the Helsinki Final Act, including,
in particular, the principle that ‘‘States will
respect each other’s sovereign equality and
individuality as well as all the rights inher-
ent in and concompassed by its sovereignty,
including a particular, the right of every
State to juridical equality, to territorial in-
tegrity, and to freedom and political inde-
pendence.’’;

(II) ensuring that Moldova, Ukraine, Azer-
baijan, and Georgia retain the right under
the Treaty to reject, or accept conditionally,
any request by another State Party to tem-
porarily deploy conventional armaments and
equipment limited by the Treaty on its terri-
tory; and

(III) ensuring the right of Moldova,
Ukraine, Azerbaijan, and Georgia to reject,
or to accept conditionally, any request by
another State Party to reallocate the cur-
rent quotas of Moldova, Ukraine, Azerbaijan,
and Georgia, as the case may be, applicable
to conventional armaments and equipment
limited by the Treaty and as established
under the Tashkent Agreement.

(ii) NEGOTIATIONS COVERED.—A negotiation
described in this clause is any negotiation
conducted pursuant to paragraph (2) or (3) of
Section IV of the CFE Flank Document or
pursuant to any side statement or agreement
related to the CFE Flank Document con-
cluded between the United States and the
Russian Federation.

(B) OTHER AGREEMENTS.—Nothing in the
CFR Flank Document shall be construed as
providing additional rights to any State
Party to temporarily deploy forces or to re-
allocate quotas for conventional armaments
and equipment limited by the Treaty beyond
the rights accorded to all States Parties
under the original Treaty and as established
under the Tashkent Agreement.

(4) NONCOMPLIANCE.—
(A) IN GENERAL.—If the President deter-

mines that persuasive information exists
that a State Party is in violation of the
Treaty or the CFE Flank Document in a
manner which threatens the national secu-
rity interests of the United States, then the
President shall—

(i) consult with the Senate and promptly
submit to the Senate a report detailing the
effect of such actions;

(ii) seek on an urgent basis an inspection
of the relevant State Party in accordance
with the provisions of the Treaty or the CFE
Flank Document with the objective of dem-
onstrating to the international community
the act of noncompliance;

(iii) seek, or encourage, on an urgent basis,
a meeting at the highest diplomatic level
with the relevant State Party with the ob-
jective of bringing the noncompliant State
Party into compliance;

(iv) implement prohibitions and sanctions
against the relevant State Party as required
by law;

(v) if noncompliance has been determined,
seek on an urgent basis the multilateral im-
position of sanctions against the noncompli-
ant State Party for the purposes of bringing
the noncompliant State Party into compli-
ance; and

(vi) in the event that noncompliance per-
sists for a period longer than one year after
the date of the determination made pursuant
to this subparagraph, promptly consult with
the Senate for the purposes of obtaining a
resolution of support for continued adher-
ence to the Treaty, notwithstanding the
changed circumstances affecting the object
and purpose of the Treaty.

(B) AUTHORITY OF DIRECTOR OF CENTRAL IN-
TELLIGENCE.—Nothing in this section may be

construed to impair or otherwise affect the
authority of the Director of Central Intel-
ligence to protect intelligence sources and
methods from unauthorized disclosure pursu-
ant to section 103(c)(5) of the National Secu-
rity Act of 1947 (50 U.S.C. 403–3(c)(5)).

(C) PRESIDENTIAL DETERMINATIONS.—If the
President determines that an action other-
wise required under subparagraph (A) would
impair or otherwise affect the authority of
the Director of Central Intelligence to pro-
tect intelligence sources and methods from
unauthorized disclosure, the President shall
report that determination, together with a
detailed written explanation of the basis for
that determination, to the chairmen of the
Select Committee on Intelligence of the Sen-
ate and the Permanent Select Committee on
Intelligence of the House of Representatives
not later than 15 days after making such de-
termination.

(5) MONITORING AND VERIFICATION OF COM-
PLIANCE.—

(A) DECLARATION.—The Senate declares
that—

(i) the Treaty is in the interests of the
United States only if all parties to the Trea-
ty are in strict compliance with the terms of
the Treaty as submitted to the Senate for its
advice and consent to ratification, such com-
pliance being measured by performance and
not by efforts, intentions, or commitments
to comply; and

(ii) the Senate expects all parties to the
Treaty, including the Russian Federation, to
be in strict compliance with their obliga-
tions under the terms of the Treaty, as sub-
mitted to the Senate for its advice and con-
sent to ratification.

(B) BRIEFINGS ON COMPLIANCE.—Given its
concern about ongoing violations of the
Treaty by the Russian Federation and other
States Parties, the Senate expects the execu-
tive branch of Government to offer briefings
not less than four times a year to the Com-
mittee on Foreign Relations of the Senate
and the Speaker of the House of Representa-
tives on compliance issues related to the
Treaty. Each such briefing shall include a
description of all United States efforts in bi-
lateral and multilateral diplomatic channels
and forums to resolve compliance issues re-
lating to the Treaty, including a complete
description of—

(i) any compliance issues the United States
plans to raise at meetings of the Joint Con-
sultative Group under the Treaty;

(ii) any compliance issues raised at meet-
ings of the Joint Consultative Group under
the Treaty; and

(iii) any determination by the President
that a State Party is in noncompliance with
or is otherwise acting in a manner inconsist-
ent with the object or purpose of the Treaty,
within 30 days of such a determination.

(C) ANNUAL REPORTS ON COMPLIANCE.—Be-
ginning January 1, 1998, and annually there-
after, the President shall submit to the Com-
mittee on Foreign Relations of the Senate
and the Speaker of the House of Representa-
tives a full and complete classified and un-
classified report setting forth—

(i) certification of those States Parties
that are determined to be in compliance with
the Treaty, on a country-by-country basis;

(ii) for those countries not certified pursu-
ant to clause (i), an identification and as-
sessment of all compliance issues arising
with regard to the adherence of the country
to its obligations under the Treaty;

(iii) for those countries not certified pursu-
ant to clause (i), the steps the United States
has taken, either unilaterally or in conjunc-
tion with another State Party—

(I) to initiate inspections of the non-
compliant State Party with the objective of
demonstrating to the international commu-
nity the act of noncompliance;
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(II) to call attention publicly to the activ-

ity in question; and
(III) to seek on an urgent basis a meeting

at the highest diplomatic level with the non-
compliant State Party with the objective of
bringing the noncompliant State Party into
compliance;

(iv) a determination of the military signifi-
cance of and border security risks arising
from any compliance issue identified pursu-
ant to clause (ii); and

(v) a detailed assessment of the responses
of the noncompliant State Party in question
to actions undertaken by the United States
described in clause (iii).

(D) ANNUAL REPORT ON WITHDRAWAL OF RUS-
SIAN ARMED FORCES AND MILITARY EQUIP-
MENT.—Beginning January 1, 1998, and annu-
ally thereafter, the Secretary of State shall
submit a report to the Committee on For-
eign Relations of the Senate and to the
Speaker of the House of Representative on
the results of discussions undertaken pursu-
ant to subparagraph (B) of paragraph (2),
plans for future such discussions, and meas-
ures agreed to secure the immediate with-
drawal of all armed forces and military
equipment in question.

(E) ANNUAL REPORT ON UNCONTROLLED
TREATY-LIMITED EQUIPMENT.—Beginning Jan-
uary 1, 1998, and annually thereafter, the Di-
rector of Central Intelligence shall submit to
the Committees on Foreign Relations,
Armed Services, and the Select Committee
on Intelligence of the Senate and to the
Speaker of the House of Representatives a
full and complete classified and unclassified
report regarding—

(i) the status of uncontrolled conventional
armament and equipment limited by the
Treaty, on a region-by-region basis within
the Treaty’s area of application;

(ii) the status of uncontrolled conventional
armaments and equipment subject to the
Treaty, on a region-by-region basis within
the Treaty’s area of application; and

(iii) any information made available to the
United States Government concerning the
transfer of conventional armaments and
equipment subject to the Treaty within the
Treaty’s area of application made by any
country to any subnational group, including
any secessionist movement or any terrorist
or paramilitary organization.

(F) COMPLIANCE REPORT ON ARMENIA AND
OTHER PARTIES IN THE CAUCASUS REGION.—Not
later than August 1, 1997, the President shall
submit to the Committee on Foreign Rela-
tions of the Senate and the Speaker of the
House of Representatives a full and complete
classified and unclassified report regarding—

(i) whether Armenia was in compliance
with the Treaty in allowing the transfer of
conventional armaments and equipment lim-
ited by the Treaty through Armenia terri-
tory to the secessionist movement in Azer-
baijan;

(ii) whether other States Parties located in
the Caucasus region are in compliance with
the Treaty; and

(iii) if Armenia is found not to have been in
compliance under clause (i), or, if any other
State Party is found not to be in compliance
under clause (ii), what actions the President
has taken to implement sanctions as re-
quired by chapter 11 of part I of the Foreign
Assistance Act of 1961 (22 U.S.C. 2295 et seq.;
relating to assistance to the independent
states of the former Soviet Union) or other
provisions of law.

(G) REPORT ON DESTRUCTION OF EQUIPMENT
EAST OF THE URALS.—Not later than January
1, 1998, the President shall submit to the
Committee on Foreign Relations of the Sen-
ate and the Speaker of the House of Rep-
resentatives a full and complete classified
and unclassified report regarding—

(i) whether the Russian Federation is fully
implementing on schedule all agreements re-

quiring the destruction of conventional ar-
maments and equipment subject to the Trea-
ty but for the withdrawal of such armaments
and equipment by the Soviet Union from the
Treaty’s area of application prior to the So-
viet Union’s deposit of its instrument of rati-
fication of the Treaty; and

(ii) whether any of the armaments and
equipment described under clause (i) have
been redeployed, reintroduced, or transferred
into the Treaty’s area of application and, if
so, the location of such armaments and
equipment.

(H) DEFINITIONS.—
(i) UNCONTROLLED CONVENTIONAL ARMA-

MENTS AND EQUIPMENT LIMITED BY THE TREA-
TY.—The term ‘‘uncontrolled conventional
armaments and equipment limited by the
Treaty’’ means all conventional armaments
and equipment limited by the Treaty not
under the control of a State Party that
would be subject to the numerical limita-
tions set forth in the Treaty if such arma-
ments and equipment were directly under
the control of a State Party.

(ii) UNCONTROLLED CONVENTIONAL ARMA-
MENTS AND EQUIPMENT SUBJECT TO THE TREA-
TY.—The term ‘‘uncontrolled conventional
armaments and equipment subject to the
Treaty’’ means all conventional armaments
and equipment described in Article II(1)(Q) of
the Treaty not under the control of a State
Party that would be subject to information
exchange in accordance with the Protocol on
Information Exchange if such armaments
and equipment were directly under the con-
trol of a State Party.

(6) APPLICATION AND EFFECTIVENESS OF SEN-
ATE ADVICE AND CONSENT.—

(A) IN GENERAL.—The advice and consent of
the Senate in this resolution shall apply
only to the CFE Flank Document and the
documents described in subparagraph (D).

(B) PRESIDENTIAL CERTIFICATION.—Prior to
the deposit of the United States instrument
of ratification, the President shall certify to
the Senate that, in the course of diplomatic
negotiations to secure accession to, or ratifi-
cation of, the CFE Flank Document by any
other State Party, the United States will
vigorously reject any effort by a State Party
to—

(i) modify, amend, or alter a United States
right or obligation under the Treaty or the
CFE Flank Document, unless such modifica-
tion, amendment, or alternation is solely an
extension of the period of provisional appli-
cation of the CFE Flank Document or a
change of a minor administrative or tech-
nical nature;

(ii) secure the adoption of a new United
States obligation under, or in relation to,
the Treaty or the CFE Flank Document, un-
less such obligation is solely of a minor ad-
ministrative or technical nature; or

(iii) secure the provision of assurances, or
endorsement of a course of action or a diplo-
matic position, inconsistent with the prin-
ciples and policies established under condi-
tions (1), (2), and (3) of this resolution.

(C) SUBSTANTIVE MODIFICATIONS.—Any sub-
sequent agreement to modify, amend, or
alter the CFE Flank Document shall require
the complete resubmission of the CFE Flank
Document, together with any modification,
amendment, or alteration made thereto, to
the Senate for advice and consent to ratifica-
tion, if such modification, amendment, or al-
teration is not solely of a minor administra-
tive or technical nature.

(D) STATUS OF OTHER DOCUMENTS.—
(i) IN GENERAL.—The following documents

are of the same force and effect as the provi-
sions of the CFE Flank Document:

(I) Understanding on Details of the CFE
Flank Document of 31 May 1996 in Order to
Facilitate its Implementation.

(II) Exchange of letters between the United
States Chief Delegate to the CFE Joint Con-

sultative Group and the Head of Delegation
of the Russian Federation to the Joint Con-
sultative Group, dated July 25, 1996.

(ii) STATUS OF INCONSISTENT ACTIONS.—The
United States shall regard all actions incon-
sistent with obligations under those docu-
ments as equivalent under international law
to actions inconsistent with the CFE Flank
Document or the Treaty, or both, as the case
may be.

(7) MODIFICATIONS OF THE CFE FLANK
ZONE.—Prior to the deposit of the United
States instrument of ratification, the Presi-
dent shall certify to Congress that any sub-
sequent agreement to modify, revise, amend,
or alter the boundaries of the CFE flank
zone, as delineated by the map entitled ‘‘Re-
vised CFE Flank Zone’’ submitted by the
President to the Senate on April 7, 1997, shall
require the submission of such agreement to
the Senate for its advice and consent to rati-
fication, if such changes are not solely of a
minor administrative or technical nature.

(8) TREATY INTERPRETATION.—
(A) PRINCIPLES OF TREATY INTERPRETA-

TION.—The Senate affirms the applicability
to all treaties of the constitutionally based
principles of treaty interpretation set forth
in condition (1) in the resolution of ratifica-
tion of the INF Treaty, approved by the Sen-
ate on May 27, 1988.

(B) CONSTRUCTION OF SENATE RESOLUTION OF
RATIFICATION.—Nothing in condition (1) of
the resolution of ratification of the INF
Treaty, approved by the Senate on May 27,
1988, shall be construed as authorizing the
President to obtain legislative approval for
modifications or amendments to treaties
through majority approval of both Houses.

(C) DEFINITION.—As used in this paragraph,
the term ‘‘INF Treaty’’ refers to the Treaty
Between the United States of America and
the Union of Soviet Socialist Republics on
the Elimination of Their Intermediate-
Range and Shorter Range Missiles, together
with the related memorandum of under-
standing and protocols, done at Washington
on December 8, 1987.

(9) SENATE PREROGATIVES ON
MULTILATERALIZATION OF THE ABM TREATY.—

(A) FINDINGS.—The Senate makes the fol-
lowing findings:

(i) Section 232 of the National Defense Au-
thorization Act for Fiscal Year 1995 (Public
Law 103–337) states that ‘‘the United States
shall not be bound by any international
agreement entered into by the President
that would substantively modify the ABM
Treaty unless the agreement is entered pur-
suant to the treaty making power of the
President under the Constitution’’.

(ii) The conference report accompanying
the National Defense Authorization Act for
Fiscal Year 1997 (Public Law 104–201) states
‘‘. . . the accord on ABM Treaty succession,
tentatively agreed to by the administration,
would constitute a substantive change to the
ABM Treaty, which may only be entered into
pursuant to the treaty making power of the
President under the Constitution’’.

(B) CERTIFICATION REQUIRED.—Prior to the
deposit of the United States instrument of
ratification, the President shall certify to
the Senate that he will submit for Senate ad-
vice and consent to ratification any inter-
national agreement—

(i) that would add one or more countries as
States Parties to the ABM Treaty, or other-
wise convert the ABM Treaty from a bilat-
eral treaty to a multilateral treaty; or

(ii) that would change the geographic scope
or coverage of the ABM Treaty, or otherwise
modify the meaning of the term ‘‘national
territory’’ as used in Article VI and Article
IX of the ABM Treaty.

(C) ABM TREATY DEFINED.—For the pur-
poses of this resolution, the term ‘‘ABM
Treaty’’ means the Treaty Between the Unit-
ed States of America and the Union of Soviet
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Socialist Republics on the Limitation of
Anti-Ballistic Missile Systems, signed in
Moscow on May 26, 1972, with related proto-
col, signed in Moscow on July 3, 1974.

(10) ACCESSION TO THE CFE TREATY.—The
Senate urges the President to support a re-
quest to become a State Party to the Treaty
by—

(A) any state within the territory of the
Treaty’s area of application as of the date of
signature of the Treaty, including Lithuania,
Estonia, and Latvia; and

(B) the Republic of Slovenia.
(11) TEMPORARY DEPLOYMENTS.—Prior to

the deposit of the United States instrument
of ratification, the President shall certify to
the Senate that the United States has in-
formed all other States Parties to the Treaty
that the United States—

(A) will continue to interpret the term
‘‘temporary deployment’’, as used in the
Treaty, to mean a deployment of severely
limited duration measured in days or weeks
or, at most, but not years;

(B) will pursue measures designed to en-
sure that any State Party seeking to utilize
the temporary deployments provision of the
Treaty will be required to furnish the Joint
Consultative Group established by the Trea-
ty with a statement of the purpose and in-
tended duration of the deployment, together
with a description of the object of verifica-
tion and the location of origin and destina-
tion of the relevant conventional armaments
and equipment limited by the Treaty; and

(C) will vigorously reject any effort by a
State Party to use the right of temporary
deployment under the Treaty—

(i) to justify military deployments on a
permanent basis; or

(ii) to justify military deployments with-
out the full and complete agreement of the
State Party upon whose territory the armed
forces or military equipment of another
State Party are to be deployed.

(12) MILITARY ACTS OF INTIMIDATION.—It is
the policy of the United States to treat with
the utmost seriousness all acts of intimida-
tion carried out against any State Party by
any other State Party using any conven-
tional armament or equipment limited by
the Treaty.

(13) SUPPLEMENTARY INSPECTIONS.—The
Senate understands that additional supple-
mentary declared site inspections may be
conducted in the Russian Federation in ac-
cordance with Section V of the CFE Flank
Document at any object of verification under
paragraph 3(A) or paragraph 3(B) of Section
V of the CFE Flank Document, without re-
gard to whether a declared site passive quota
inspection pursuant to paragraph 10(D) of
Section II of the Protocol on Inspection has
been specifically conducted at such object of
verification in the course of the same year.

(14) DESIGNATED PERMANENT STORAGE
SITES.—

(A) FINDING.—The Senate finds that re-
moval of the constraints of the Treaty on
designated permanent storage sites pursuant
to paragraph 1 of Section IV of the CFE
Flank Document could introduce into active
military units within the Treaty’s area of
application as many as 7,000 additional bat-
tle tanks, 3,400 armored combat vehicles, and
6,000 pieces of artillery, which would con-
stitute a significant change in the conven-
tional capabilities of States Parties within
the Treaty’s area of application.

(B) SPECIFIC REPORT.—Prior to the agree-
ment or acceptance by the United States of
any proposal to alter the constraints of the
Treaty on designated permanent storage
sites, but not later than January 1, 1998, the
President shall submit to the Committee on
Foreign Relations of the Senate and the
Speaker of the House of Representatives a
full and complete classified and unclassified
report setting forth—

(i) a detailed explanation of how additional
Treaty-limited equipment will be allocated
among States Parties;

(ii) a detailed assessment of the location
and uses to which the Russian Federation
will put additional Treaty-limited equip-
ment; and

(iii) a detailed and comprehensive jus-
tification of the means by which introduc-
tion of additional battle tanks, armored
combat vehicles, and pieces of artillery into
the Treaty’s area of application furthers
United States national security interests.
SEC. 3. DEFINITIONS.

As used in this resolution:
(1) AREA OF APPLICATION.—The term ‘‘area

of application’’ has the same meaning as set
forth in subparagraph (B) of paragraph 1 of
Article II of the Treaty.

(2) CFE FLANK DOCUMENT.—The term ‘‘CFE
Flank Document’’ means the Document
Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Eu-
rope (CFE) of November 19, 1990, adopted at
Vienna on May 31, 1996 (Treaty Doc. 105–5).

(3) CONVENTIONAL ARMAMENTS AND EQUIP-
MENT LIMITED BY THE TREATY; TREATY-LIM-
ITED EQUIPMENT.—The terms ‘‘conventional
armament and equipment limited by the
Treaty’’ and ‘‘Treaty-limited equipment’’
have the meaning set forth in subparagraph
(J) of paragraph 1 of Article II of the Treaty.

(4) FLANK REGION.—The term ‘‘flank re-
gion’’ means that portion of the Treaty’s
area of application defined as the flank zone
by the map depicting the territory of the
former Soviet Union within the Treaty’s
area of application that was provided by the
former Soviet Union upon the date of signa-
ture of the Treaty.

(5) FULL AND COMPLETE AGREEMENT.—The
term ‘‘full and complete agreement’’ means
agreement achieved through free negotia-
tions between the respective States Parties
with full respect for the sovereignty of the
State Party upon whose territory the armed
forces or military equipment under the con-
trol of another State Party is deployed.

(6) FREE NEGOTIATIONS.—The term ‘’free ne-
gotiations’’ means negotiations with a party
that are free from coercion or intimidation.

(7) HELSINKI FINAL ACT.—The term ‘‘Hel-
sinki Final Act’’ refers to the Final Act of
the Helsinki Conference on Security and Co-
operation in Europe of August 1, 1975.

(8) PROTOCOL ON INFORMATION EXCHANGE.—
The term ‘‘Protocol on Information Ex-
change’’ means the Protocol on Notification
and Exchange of Information of the CFE
Treaty, together with the Annex on the For-
mat for the Exchange of Information of the
CFE Treaty.

(9) STATE PARTY.—Except as otherwise ex-
pressly provided, the term ‘‘State Party’’
means any nation that is a party to the
Treaty.

(10) TASHKENT AGREEMENT.—The term
‘‘Tashkent Agreement’’ means the agree-
ment between Armenia, Azerbaijan, Belarus,
Georgia, Kazakhstan, Moldova, Russia, and
Ukraine establishing themselves as succes-
sor states to the Soviet Union under the CFE
Treaty, concluded at Tashkent on may 15,
1992.

(11) TREATY.—The term ‘‘Treaty’’ means
the Treaty on Conventional Armed Forces in
Europe, done at Paris on November 19, 1990.

(12) UNITED STATES INSTRUMENT OF RATIFI-
CATION.—The term ‘‘United States instru-
ment of ratification’’ means the instrument
of ratification of the United States of the
CFE Flank Document.

Mr. LOTT. Madam President, I move
to reconsider the vote by which the
resolution of ratification was agreed to
and I move to lay that motion on the
table.

The motion to lay on the table was
agreed to.

f

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume legislative session.

f

ORDER OF PROCEDURE

Mr. LOTT. Madam President, I re-
mind Senators still in the Chamber,
that was the last vote for the day, and
that we do have a dinner that we all
need to adjourn to.

We will resume consideration in the
morning. I believe there will be a clo-
ture vote at 10 o’clock in the morning.

f

MORNING BUSINESS

Mr. LOTT. Madam President, I ask
unanimous consent that the period for
morning business be extended and Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

REMOVE CONTROVERSIAL RIDERS
FROM THE SUPPLEMENTAL AP-
PROPRIATIONS BILL

Mr. DASCHLE. Mr. President, on
May 14 the Senate approved vitally im-
portant legislation to provide sorely
needed aid to victims of the recent
weather-related disasters throughout
the country, including South Dakota.
It is critical that this legislation be en-
acted as soon as possible so that resi-
dents of disaster-stricken States can
get on with the process of recovering
from the loss of property and livestock.

I am concerned that controversial
riders on this bill, including the auto-
matic continuing resolution and the
provision related to the implementa-
tion of R.S. 2477 by the Interior Depart-
ment, could, if included in the final
conference report, make enactment of
the bill impossible and thus delay
needed aid to disaster victims.

The controversial Interior provision,
over which Secretary Babbitt has said
he will recommend a veto, blocks re-
cent efforts by the administration to
close a loophole in the mining laws
that allow roads to be constructed in
national parks and other sensitive Fed-
eral lands. Many Senators have gone
on record that the administration
should have the ability to protect our
public lands from unnecessary and en-
vironmentally destructive road con-
struction, and an amendment offered
by Senator BUMPERS to strip the R.S.
2477 provision from the supplemental
lost by a vote of only 49–51, drawing
considerable bipartisan support. I urge
the conferees to drop this and other
controversial provisions from the bill
during the House-Senate conference.
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INDIVIDUALS WITH DISABILITIES

EDUCATION ACT
Mr. ROCKEFELLER. Mr. President, I

want to commend my colleagues, Sen-
ators JEFFORDS, FRIST, HARKIN, and
KENNEDY, and all the others that
worked so long and hard to develop
this bipartisan legislation. This is a
carefully crafted compromise to bal-
ance the rights and concerns of school
administrators and teachers as well as
students and parents.

Because of attending a family memo-
rial service in New York City, I could
not be here for the final votes. Had I
been in Washington, I would have sup-
ported the leadership and voted for
final passage of the reauthorization of
the Individuals With Disabilities Edu-
cation Act, IDEA.

Our country should be proud of our
efforts to provide education and oppor-
tunities to individuals with disabil-
ities. Thanks to the IDEA, we opened
schools to disabled children over 20
years ago and everyone in our society
benefits from such inclusion and edu-
cation.

In forging this legislation, leaders
had to deal with difficult issues, in-
cluding discipline problems sometimes
involving weapons or drugs. Groups
worked long and hard to develop an ap-
proach that would ensure that our
schools are safe but that a disabled stu-
dent’s rights and education are are also
protected. Classroom teachers will now
be included in the planning and process
which is a major change and important
improvement.

Federal funding and leadership on
IDEA is crucial, but this program is a
partnership with States and local
schools. West Virginia, like other
States, assumes the lion share of edu-
cation funding but Federal funding pro-
vides incentives and leadership. As al-
ways with a comprehensive reauthor-
ization package, there are some linger-
ing issues and questions. On balance,
this legislation is a tremendous
achievement that continues our Fed-
eral commitment to help disabled stu-
dents in West Virginia and every State
in our country.
f

U.S. FOREIGN OIL CONSUMPTION
FOR WEEK ENDING MAY 9TH

Mr. HELMS. Mr. President, the
American Petroleum Institute reports
that for the week ending May 9, the
United States imported 7,566,000 barrels
of oil each day, 1,057,000 barrels less
than the 8,623,000 imported during the
same week a year ago.

While this is one of the few weeks
that Americans imported less oil than
the same week a year ago, Americans
still relied on foreign oil for 53.9 per-
cent of their needs last week, and there
are no signs that the upward spiral will
abate. Before the Persian Gulf war, the
United States obtained approximately
45 percent of its oil supply from foreign
countries. During the Arab oil embargo
in the 1970’s, foreign oil accounted for
only 35 percent of America’s oil supply.

Anybody else interested in restoring
domestic production of oil—by U.S.
producers using American workers?
Politicians had better ponder the eco-
nomic calamity sure to occur in Amer-
ica if and when foreign producers shut
off our supply—or double the already
enormous cost of imported oil flowing
into the United States—now 7,566,000
barrels a day.
f

MESSAGES FROM THE HOUSE

At 12:06 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has agreed to
the following concurrent resolutions,
in which it requests the concurrence of
the Senate:

H. Con. Res. 49. Concurrent resolution au-
thorizing the use of the Capitol Grounds for
the Greater Washington Soap Box Derby.

H. Con. Res. 67. Concurrent resolution au-
thorizing the 1977 Special Olympics Torch
Relay to be run through the Capitol
Grounds.

H. Con. Res. 73. Concurrent resolution con-
cerning the death of Chaim Herzog.

The message also announced that the
House agrees to the amendment of the
Senate to the bill (H.R. 914) to make
certain technical corrections in the
Higher Education Act of 1965 relating
to graduation data disclosures; with
amendments, in which it requests the
concurrence of the Senate.
f

MEASURES REFERRED

The following concurrent resolution
was read and referred as indicated:

H. Con. Res. 73. Concurrent resolution con-
cerning the death of Chaim Herzog; to the
Committee on Foreign Relations.

f

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. MURKOWSKI, from the Committee
on Energy and Natural Resources: Elizabeth
Anne Moler, of Virginia, to be Deputy Sec-
retary of Energy.

(The above nomination was reported
with the recommendation that she be
confirmed, subject to the nominee’s
commitment to respond to requests to
appear and testify before any duly con-
stituted committee of the Senate.)
f

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mrs. HUTCHISON:
S. 738. A bill to reform the statutes relat-

ing to Amtrak, to authorize appropriations
for Amtrak, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

By Mr. BRYAN (for himself and Mr.
REID):

S. 739. A bill to validate conveyances of
certain lands in the State of Nevada that

form part of the right-of-way granted by the
United States to the Central Pacific Railway
Company; to the Committee on Energy and
Natural Resources.

By Mr. DASCHLE:
S. 740. A bill to provide a 1-year delay in

the imposition of penalties on small busi-
nesses failing to make electronic fund trans-
fers of business taxes; to the Committee on
Finance.

By Mr. BREAUX:
S. 741. A bill to amend the Communica-

tions Act of 1934 to enable the Federal Com-
munications Commission to enhance its
spectrum management program capabilities
through the collection of lease fees for new
spectrum for radio services that are statu-
torily excluded from competitive bidding,
and to enhance law enforcement and public
safety radio communications; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

By Mr. DEWINE:
S. 742. A bill to promote the adoption of

children in foster care; to the Committee on
Finance.

By Ms. SNOWE (for herself, Mr. REID,
Mr. WARNER, Ms. MIKULSKI, Mr.
CHAFEE, Mr. DURBIN, Ms. COLLINS,
Mrs. MURRAY, and Mr. JEFFORDS):

S. 743. A bill to require equitable coverage
of prescription contraceptive drugs and de-
vices, and contraceptive services under
health plans; to the Committee on Finance.

By Mr. JOHNSON (for himself and Mr.
DASCHLE):

S. 744. A bill to authorize the construction
of the Fall River Water Users District Rural
Water System and authorize financial assist-
ance to the Fall River Water Users District,
a non-profit corporation, in the planning and
construction of the water supply system, and
for other purposes; to the Committee on En-
ergy and Natural Resources.

f

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mrs. HUTCHISON:

S. 738. A bill to reform the statutes
relating to Amtrak, to authorize ap-
propriations for Amtrak, and for other
purposes; to the Committee on Com-
merce, Science, and Transportation.
AMTRAK REFORM AND ACCOUNTABILITY ACT OF

1997

Mrs. HUTCHISON. Mr. President, I
think it is very important in this coun-
try that we have a national rail pas-
senger system. Rail is a viable alter-
native transportation. We now have a
bus system that is feeding into Amtrak
stations so people can come from small
communities on the bus, into the Am-
trak station, and go anywhere in the
country as long as we keep our na-
tional system. You can go from Mar-
shall, TX, to Chicago, IL, or to San An-
tonio and then to Los Angeles or all
the way to Florida. It is really an ex-
citing opportunity.

However, Mr. President, the national
rail passenger service that we have now
is really just an experiment. It really
does not work very well, through no
fault of the people who run it. Tom
Downs is actually doing a terrific job.
But we in Congress have put so many
constraints and mandates on him that
he cannot possibly compete to survive.

So, in fact, it is time to get the rail-
road back on track. It is time to get
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this railroad right. We can do it if Con-
gress will correct some of the problems
that we have put on this rail passenger
train and let them compete. We have
told them, ‘‘Run a good railroad,’’ but
we have tied one arm behind their
back. So now it is time to let them
compete, with the help of the bill I am
introducing, most of which passed out
of the Commerce Committee last year.

I am chairman of the Surface Trans-
portation Subcommittee. It is in my
purview to reauthorize Amtrak, and I
want to reauthorize it and reform it so
that it can compete and, hopefully, by
the year 2002, there will not have to be
operational subsidies from the tax-
payers of America. But there is no
question this will fail unless we have
these reforms that will allow Amtrak
to operate more like a business.

So, what are we trying to do? We are
trying to have a system that is up and
going without operational subsidies by
the year 2002. Many of my friends say,
‘‘I do not know why we should help
Amtrak. Why should we have taxpayer
subsidies of Amtrak when all the other
transportation modes do not need tax-
payer subsidies?’’ Every transportation
mode has taxpayer subsidies. Part of
the reason we have mobility in our
country is because we subsidize high-
ways, we subsidize airports, we now
also subsidize trains, and it does pro-
vide mobility.

I want to try to get Amtrak back on
track, get it to run right, and see if we
can have a passenger rail system that
is dependable, that provides good serv-
ice and viable transportation options
to all the people of our country, wheth-
er they are elderly and do not want to
drive, whether they just cannot drive,
whether they do not like to fly, wheth-
er they live in a small community that
does not have any kind of passenger
service. We want people to have this
mobility.

How are we going to do it? The Am-
trak reform bill, first, will repeal two
laws that have been very expensive.
One is the 6-year termination provi-
sions for anyone who is employed at
Amtrak, if a line is shut down. Now, I
am sure there are a lot of people in
America that would like to have a 6-
year termination agreement that says
if you lose your job, you get 6 years
full pay. That would be nice, but it is
not realistic, and it certainly does not
meet today’s standards. Even many
Amtrak employees tell me that they
realize this is out of line. It is a con-
gressional mandate that they have a 6-
year termination agreement, but they
know that Amtrak cannot compete
with that kind of agreement in place.
It is just much too expensive. They
would rather keep their jobs. They love
what they are doing. They want to
keep their jobs rather than have a 6-
year termination agreement.

So we want to require Amtrak to
have free and open bargaining with its
unions in the absence of a Government
mandate of a 6-year termination agree-
ment. In fact, it would be free and open

like every other union negotiation is in
this country. That is fair, and I think
most Amtrak employees agree that is
fair. Let them sit at the bargaining
table with open and fair negotiations,
and they will be able to get the best
that the market can bear while still
having a good job, a viable job, and
doing a service for the people of our
country.

This bill will also extinguish the pro-
hibition on contracting out. One of the
things that Tom Downs tells me they
need is the ability to make the deci-
sion if they want to contract out in
order to save costs, because if we are
going to tell Mr. Downs that he has to
run a tight ship, we cannot put man-
dates on him that are not anywhere
else in any other competitive system in
our country and expect him to do a
good job. We have to take the shackles
off.

We also must give him the ability to
have some liability reform. He says one
of the most expensive things he has to
deal with is liability and not being able
to have the right of indemnification
with the people that own the tracks
Amtrak uses. We need to have liability
reform, and, in fact, this was passed
out of the Commerce Committee last
year. Like last year’s bill, the liability
reform in my bill would have caps on
punitive damages for two times com-
pensatory damages or $250,000, which-
ever is greater.

In fact, these kinds of liability lim-
its, I think, are quite reasonable. Many
States are enacting these kinds of li-
ability limits, in particular for pub-
licly assisted transportation services.
It allows a person who has been
wrongly injured to have compensation
for that, but it puts some limitation so
there will be a budget on it, so that
there will be some reliability about
how much you have to put in the budg-
et for that kind of occurrence. It also
confirms the right of passenger rail op-
erators and owners of rights-of-way to
contractually indemnify each other for
liability arising out of an accident.

In addition to the reforms, we have
accountability. We have an independ-
ent audit of Amtrak that will com-
mence as soon as the bill is passed and
signed by the President that will pro-
vide a basis upon which to judge what
we can do better in Amtrak.

Like last year’s bill, we also have an
Amtrak reform council that is designed
to monitor Amtrak’s progress and via-
bility and to make independent rec-
ommendations. We want overseers who
are saying to Amtrak, is what you are
doing what’s best, and also to tell Con-
gress that if we are not going to be able
to make this work, we are not going to
keep throwing money at Amtrak if it
does not have a chance to survive.

So we have told this independent
council if you make a determination
that Amtrak just cannot make it, even
with the reforms that we are giving
them, then tell us. We will pull the
plug and we will say it was a great ef-
fort but it just did not work.

Mr. President, what we are trying to
do is give Amtrak a chance. We are
trying to get it right. It is time to get
this railroad right. In fact, it is time to
get it back on track. We have had 26
years of experiments. We have not got-
ten it right yet. Most of that is at the
feet of Congress. We have to give them
a chance to compete if, in fact, we are
going to have by the year 2002 a na-
tional rail passenger train oppor-
tunity—real mobility for people that
live in small towns, people who are el-
derly, people who do not want to fly,
and who can’t fly or simply want more
transportation options. We want mobil-
ity in our country. And we have made
huge investments in infrastructure in
our country in highways and airports. I
think rail is a component part of that
system.

We want a passenger rail opportunity
in this country. But we don’t want tax-
payers subsidizing the operations of
trains for the passengers who do not
choose to use this route.

So we believe that this is the fairest
way—reauthorize, reform, tell them to
get their act together, and give them
the tools to do it. That is the mandate
of this bill.

So, Mr. President, I thank you and
ask unanimous consent that this legis-
lation be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 738
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF SECTIONS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Amtrak Reform and Accountability Act
of 1997’’.

(b) TABLE OF SECTIONS.—The table of sec-
tions for this Act is as follows:

Sec. 1. Short title; table of sections.
Sec. 2. Findings.
Title I—Reforms
Subtitle A—Operational Reforms
Sec. 101. Basic system.
Sec. 102. Mail, express, and auto-ferry trans-

portation.
Sec. 103. Route and service criteria.
Sec. 104. Additional qualifying routes.
Sec. 105. Transportation requested by

States, authorities, and other
persons.

Sec. 106. Amtrak commuter.
Sec. 107. Through service in conjunction

with intercity bus operations.
Sec. 108. Rail and motor carrier passenger

service.
Sec. 109. Passenger choice.
Sec. 110. Application of certain laws.
Subtitle B—Procurement
Sec. 121. Contracting out.
Subtitle C—Employee Protection Reforms
Sec. 141. Railway Labor Act Procedures.
Sec. 142. Service discontinuance.
Subtitle D—Use of Railroad Facilities
Sec. 161. Liability limitation.
Title II—Fiscal Accountability
Sec. 201. Amtrak financial goals.
Sec. 202. Independent assessment.
Sec. 203. Amtrak Reform Council.
Sec. 204. Sunset trigger.
Sec. 205. Access to records and accounts.
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Sec. 206. Officers’ pay.
Sec. 207. Exemption from taxes.
Title III—Authorization of Appropriations
Sec. 301. Authorization of appropriations.
Title IV—Miscellaneous
Sec. 401. Status and applicable laws.
Sec. 402. Waste disposal.
Sec. 403. Assistance for upgrading facilities.
Sec. 404. Demonstration of new technology.
Sec. 405. Program master plan for Boston-

New York main line.
Sec. 406. Americans with Disabilities Act of

1990.
Sec. 407. Definitions.
Sec. 408. Northeast Corridor cost dispute.
Sec. 409. Inspector General Act of 1978

amendment.
Sec. 410. Interstate rail compacts.
Sec. 411. Composition of Amtrak board of di-

rectors.
SEC. 2. FINDINGS.

The Congress finds that—
(1) intercity rail passenger service is an es-

sential component of a national intermodal
passenger transportation system;

(2) Amtrak is facing a financial crisis, with
growing and substantial debt obligations se-
verely limiting its ability to cover operating
costs and jeopardizing its long-term viabil-
ity;

(3) immediate action is required to im-
prove Amtrak’s financial condition if Am-
trak is to survive;

(4) all of Amtrak’s stakeholders, including
labor, management, and the Federal govern-
ment, must participate in efforts to reduce
Amtrak’s costs and increase its revenues;

(5) additional flexibility is needed to allow
Amtrak to operate in a businesslike manner
in order to manage costs and maximize reve-
nues;

(6) Amtrak should ensure that new man-
agement flexibility produces cost savings
without compromising safety;

(7) Amtrak’s management should be held
accountable to ensure that all investment by
the Federal Government and State govern-
ments is used effectively to improve the
quality of service and the long-term finan-
cial health of Amtrak;

(8) Amtrak and its employees should pro-
ceed quickly with proposals to modify collec-
tive bargaining agreements to make more ef-
ficient use of manpower and to realize cost
savings which are necessary to reduce Fed-
eral financial assistance;

(9) Amtrak and intercity bus service pro-
viders should work cooperatively and de-
velop coordinated intermodal relationships
promoting seamless transportation services
which enhance travel options and increase
operating efficiencies; and

(10) Federal financial assistance to cover
operating losses incurred by Amtrak should
be eliminated by the year 2002.

TITLE I—REFORMS
SUBTITLE A—OPERATIONAL REFORMS

SEC. 101. BASIC SYSTEM.
(a) OPERATION OF BASIC SYSTEM.—Section

24701 of title 49, United States Code, is
amended to read as follows:
‘‘§ 24701. Operation of basic system

‘‘Amtrak shall provide intercity rail pas-
senger transportation within the basic sys-
tem. Amtrak shall strive to operate as a na-
tional rail passenger transportation system
which provides access to all areas of the
country and ties together existing and emer-
gent regional rail passenger corridors and
other intermodal passenger service.’’.

(b) IMPROVING RAIL PASSENGER TRANSPOR-
TATION.—Section 24702 of title 49, United
States Code, and the item relating thereto in
the table of sections of chapter 247 of such
title, are repealed.

(c) DISCONTINUANCE.—Section 24706 of title
49, United States Code, is amended—

(1) by striking ‘‘90 days’’ and inserting ‘‘180
days’’ in subsection (a)(1);

(2) by striking ‘‘a discontinuance under
section 24707(a) or (b) of this title’’ in sub-
section (a)(1) and inserting ‘‘discontinuing
service over a route’’;

(3) by inserting ‘‘or assume’’ after ‘‘agree
to share’’ in subsection (a)(1); and

(4) by striking ‘‘section 24707(a) or (b) of
this title’’ in subsections (a)(2) and (b)(1) and
inserting ‘‘paragraph (1)’’.

(d) COST AND PERFORMANCE REVIEW.—Sec-
tion 24707 of title 49, United States Code, and
the item relating thereto in the table of sec-
tions of chapter 247 of such title, are re-
pealed.

(e) SPECIAL COMMUTER TRANSPORTATION.—
Section 24708 of title 49, United States Code,
and the item relating thereto in the table of
sections of chapter 247 of such title, are re-
pealed.

(f) CONFORMING AMENDMENT.—Section
24312(a)(1) of title 49, United States Code, is
amended by striking ‘‘, 24701(a),’’.
SEC. 102. MAIL, EXPRESS, AND AUTO-FERRY

TRANSPORTATION.
(a) REPEAL.—Section 24306 of title 49, Unit-

ed States Code, is amended—
(1) by striking the last sentence of sub-

section (a);
(2) by striking paragraphs (1) and (2) of

subsection (b); and
(3) by striking ‘‘(3) State’’ and inserting

‘‘State’’.
SEC. 103. ROUTE AND SERVICE CRITERIA.

Section 24703 of title 49, United States
Code, and the item relating thereto in the
table of sections of chapter 247 of such title,
are repealed.
SEC. 104. ADDITIONAL QUALIFYING ROUTES.

Section 24705 of title 49, United States
Code, and the item relating thereto in the
table of sections of chapter 247 of such title,
are repealed.
SEC. 105. TRANSPORTATION REQUESTED BY

STATES, AUTHORITIES, AND OTHER
PERSONS.

Section 24101(c)(2) of title 49, United States
Code, is amended by inserting ‘‘, separately
or in combination,’’ after ‘‘and the private
sector’’.
SEC. 106. AMTRAK COMMUTER.

(a) REPEAL OF CHAPTER 245.—Chapter 245 of
title 49, United States Code, and the item re-
lating thereto in the table of chapters of sub-
title V of such title, are repealed.

(b) CONFORMING AMENDMENT.—Section
24301(f) of title 49, United States Code, is
amended to read as follows:

‘‘(f) TAX EXEMPTION FOR CERTAIN COM-
MUTER AUTHORITIES.—A commuter authority
that was eligible to make a contract with
Amtrak Commuter to provide commuter rail
passenger transportation but which decided
to provide its own rail passenger transpor-
tation beginning January 1, 1983, is exempt,
effective October 1, 1981, from paying a tax
or fee to the same extent Amtrak is ex-
empt.’’.

(c) TRACKAGE RIGHTS NOT AFFECTED.—The
repeal of chapter 245 of title 49, United
States Code, by subsection (a) of this section
is without prejudice to the retention of
trackage rights over property owned or
leased by commuter authorities.
SEC. 107. THROUGH SERVICE IN CONJUNCTION

WITH INTERCITY BUS OPERATIONS.
(a) IN GENERAL.—Section 24305(a) of title

49, United States Code, is amended by adding
at the end the following new paragraph:

‘‘(3)(A) Except as provided in subsection
(d)(2), Amtrak may enter into a contract
with a motor carrier of passengers for the
intercity transportation of passengers by
motor carrier over regular routes only—

‘‘(i) if the motor carrier is not a public re-
cipient of governmental assistance, as such

term is defined in section 10922(d)(1)(F)(i) of
this title, other than a recipient of funds
under section 18 of the Federal Transit Act;

‘‘(ii) for passengers who have had prior
movement by rail or will have subsequent
movement by rail; and

‘‘(iii) if the buses, when used in the provi-
sion of such transportation, are used exclu-
sively for the transportation of passengers
described in clause (ii).

‘‘(B) Subparagraph (A) shall not apply to
transportation funded predominantly by a
State or local government, or to ticket sell-
ing agreements.’’.

(b) POLICY STATEMENT.—Section 24305(d) of
title 49, United States Code, is amended by
adding at the end the following new para-
graph:

‘‘(3) Congress encourages Amtrak and
motor common carriers of passengers to use
the authority conferred in section 11342(a) of
this title for the purpose of providing im-
proved service to the public and economy of
operation.’’.
SEC. 108. RAIL AND MOTOR CARRIER PASSENGER

SERVICE.
(a) IN GENERAL.—Notwithstanding any

other provision of law (other than section
24305(a) of title 49, United States Code), Am-
trak and motor carriers of passengers are au-
thorized—

(1) to combine or package their respective
services and facilities to the public as a
means of increasing revenues; and

(2) to coordinate schedules, routes, rates,
reservations, and ticketing to provide for en-
hanced intermodal surface transportation.

(b) REVIEW.—The authority granted by sub-
section (a) is subject to review by the Sur-
face Transportation Board and may be modi-
fied or revoked by the Board if modification
or revocation is in the public interest.
SEC. 109. PASSENGER CHOICE.

Federal employees are authorized to travel
on Amtrak for official business where total
travel cost from office to office is competi-
tive on a total trip or time basis.
SEC. 110. APPLICATION OF CERTAIN LAWS.

(a) APPLICATION OF FOIA.—Section 24301(e)
of title 49, United States Code, is amended by
adding at the end thereof the following:
‘‘Section 552 of title 5, United States Code,
applies to Amtrak for any fiscal year in
which Amtrak receives a Federal subsidy.’’.

(b) APPLICATION OF FEDERAL PROPERTY AND
ADMINISTRATIVE SERVICES ACT.—Section
304A(m) of the Federal Property and Admin-
istrative Services Act of 1949 (41 U.S.C. 253b)
applies to a proposal in the possession or
control of Amtrak.’’.

SUBTITLE B—PROCUREMENT

SEC. 121. CONTRACTING OUT.
(a) CONTRACTING OUT REFORM.—Effective

180 days after the date of enactment of this
Act, section 24312 of title 49, United States
Code, is amended—

(1) by striking the paragraph designation
for paragraph (1) of subsection (a);

(2) by striking ‘‘(2)’’ in subsection (a)(2)
and inserting ‘‘(b)’’; and

(3) by striking subsection (b).
The amendment made by paragraph (3) is
without prejudice to the power of Amtrak to
contract out the provision of food and bev-
erage services on board Amtrak trains or to
contract out work not resulting in the layoff
of Amtrak employees.

(b) NOTICES.— Notwithstanding any ar-
rangement in effect before the date of the
enactment of this Act, notices under section
6 of the Railway Labor Act (45 U.S.C. 156)
with respect to all issues relating to con-
tracting out by Amtrak of work normally
performed by an employee in a bargaining
unit covered by a contract between Amtrak
and a labor organization representing Am-
trak employees, which are applicable to em-
ployees of Amtrak shall be deemed served



CONGRESSIONAL RECORD — SENATES4482 May 14, 1997
and effective on the date which is 45 days
after the date of the enactment of this Act.
Amtrak, and each affected labor organiza-
tion representing Amtrak employees, shall
promptly supply specific information and
proposals with respect to each such notice.
This subsection shall not apply to issues re-
lating to provisions defining the scope or
classification of work performed by an Am-
trak employee. The issue for negotiation
under this paragraph does not include the
contracting out of work involving food and
beverage services provided on Amtrak trains
or the contracting out of work not resulting
in the layoff of Amtrak employees.

(c) NATIONAL MEDIATION BOARD EFFORTS.—
Except as provided in subsection (d), the Na-
tional Mediation Board shall complete all ef-
forts, with respect to the dispute described
in subsection (b), under section 5 of the Rail-
way Labor Act (45 U.S.C. 155) not later than
120 days after the date of the enactment of
this Act.

(d) RAILWAY LABOR ACT ARBITRATION.—The
parties to the dispute described in subsection
(b) may agree to submit the dispute to arbi-
tration under section 7 of the Railway Labor
Act (45 U.S.C. 157), and any award resulting
therefrom shall be retroactive to the date
which is 120 days after the date of the enact-
ment of this Act.

(e) DISPUTE RESOLUTION.—
(1) With respect to the dispute described in

subsection (b) which—
(A) is unresolved as of the date which is 120

days after the date of the enactment of this
Act; and

(B) is not submitted to arbitration as de-
scribed in subsection (d),

Amtrak shall, and the labor organizations
that are parties to such dispute shall, within
127 days after the date of the enactment of
this Act, each select an individual from the
entire roster of arbitrators maintained by
the National Mediation Board. Within 134
days after the date of the enactment of this
Act, the individuals selected under the pre-
ceding sentence shall jointly select an indi-
vidual from such roster to make rec-
ommendations with respect to such dispute
under this subsection. If the National Medi-
ation Board is not informed of the selection
of the individual under the preceding sen-
tence 134 days after the date of enactment of
this Act, the Board will immediately select
such individual.

(2) No individual shall be selected under
paragraph (1) who is pecuniarily or otherwise
interested in any organization of employees
or any railroad or who is selected pursuant
to section 141(d) of this Act.

(3) The compensation of individuals se-
lected under paragraph (1) shall be fixed by
the National Mediation Board. The second
paragraph of section 10 of the Railway Labor
Act (45 U.S.C. 160) shall apply to the ex-
penses of such individuals as if such individ-
uals were members of a board created under
such section 10.

(4) If the parties to a dispute described in
subsection (b) fail to reach agreement within
150 days after the date of the enactment of
this Act, the individual selected under para-
graph (1) with respect to such dispute shall
make recommendations to the parties pro-
posing contract terms to resolve the dispute.

(5) If the parties to a dispute described in
subsection (b) fail to reach agreement, no
change shall be made by either of the parties
in the conditions out of which the dispute
arose for 30 days after recommendations are
made under paragraph (4).

(6) Section 10 of the Railway Labor Act (45
U.S.C. 160) shall not apply to a dispute de-
scribed in subsection (b).

(f) NO PRECEDENT FOR FREIGHT.—Nothing
in this section shall be a precedent for the

resolution of any dispute between a freight
railroad and any labor organization rep-
resenting that railroad’s employees.
SUBTITLE C—EMPLOYEE PROTECTION REFORMS

SEC. 141. RAILWAY LABOR ACT PROCEDURES.
(a) NOTICES.—Notwithstanding any ar-

rangement in effect before the date of the
enactment of this Act, notices under section
6 of the Railway Labor Act (45 U.S.C. 156)
with respect to all issues relating to em-
ployee protective arrangements and sever-
ance benefits which are applicable to em-
ployees of Amtrak, including all provisions
of Appendix C-2 to the National Railroad
Passenger Corporation Agreement, signed
July 5, 1973, shall be deemed served and effec-
tive on the date which is 45 days after the
date of the enactment of this Act. Amtrak,
and each affected labor organization rep-
resenting Amtrak employees, shall promptly
supply specific information and proposals
with respect to each such notice.

(b) NATIONAL MEDIATION BOARD EFFORTS.—
Except as provided in subsection (c), the Na-
tional Mediation Board shall complete all ef-
forts, with respect to the dispute described
in subsection (a), under section 5 of the Rail-
way Labor Act (45 U.S.C. 155) not later than
120 days after the date of the enactment of
this Act.

(c) RAILWAY LABOR ACT ARBITRATION.—The
parties to the dispute described in subsection
(a) may agree to submit the dispute to arbi-
tration under section 7 of the Railway Labor
Act (45 U.S.C. 157), and any award resulting
therefrom shall be retroactive to the date
which is 120 days after the date of the enact-
ment of this Act.

(d) DISPUTE RESOLUTION.—
(1) With respect to the dispute described in

subsection (a) which
(A) is unresolved as of the date which is 120

days after the date of the enactment of this
Act; and

(B) is not submitted to arbitration as de-
scribed in subsection (c), Amtrak shall, and
the labor organization parties to such dis-
pute shall, within 127 days after the date of
the enactment of this Act, each select an in-
dividual from the entire roster of arbitrators
maintained by the National Mediation
Board. Within 134 days after the date of the
enactment of this Act, the individuals se-
lected under the preceding sentence shall
jointly select an individual from such roster
to make recommendations with respect to
such dispute under this subsection. If the Na-
tional Mediation Board is not informed of
the selection under the preceding sentence
134 days after the date of enactment of this
Act, the Board will immediately select such
individual.

(2) No individual shall be selected under
paragraph (1) who is pecuniarily or otherwise
interested in any organization of employees
or any railroad or who is selected pursuant
to section 121(e) of this Act.

(3) The compensation of individuals se-
lected under paragraph (1) shall be fixed by
the National Mediation Board. The second
paragraph of section 10 of the Railway Labor
Act shall apply to the expenses of such indi-
viduals as if such individuals were members
of a board created under such section 10.

(4) If the parties to a dispute described in
subsection (a) fail to reach agreement within
150 days after the date of the enactment of
this Act, the individual selected under para-
graph (1) with respect to such dispute shall
make recommendations to the parties pro-
posing contract terms to resolve the dispute.

(5) If the parties to a dispute described in
subsection (a) fail to reach agreement, no
change shall be made by either of the parties
in the conditions out of which the dispute
arose for 30 days after recommendations are
made under paragraph (4).

(6) Section 10 of the Railway Labor Act (45
U.S.C. 160) shall not apply to a dispute de-
scribed in subsection (a).
SEC. 142. SERVICE DISCONTINUANCE.

(a) REPEAL.—Section 24706(c) of title 49,
United States Code, is repealed.

(b) EXISTING CONTRACTS.—Any provision of
a contract entered into before the date of the
enactment of this Act between Amtrak and a
labor organization representing Amtrak em-
ployees relating to employee protective ar-
rangements and severance benefits applica-
ble to employees of Amtrak is extinguished,
including all provisions of Appendix C-2 to
the National Railroad Passenger Corporation
Agreement, signed July 5, 1973.

(c) SPECIAL EFFECTIVE DATE.—Subsections
(a) and (b) of this section shall take effect 180
days after the date of the enactment of this
Act.

(d) NONAPPLICATION OF BANKRUPTCY LAW
PROVISION.—Section 1172(c) of title 11, United
States Code, shall not apply to Amtrak and
its employees.

SUBTITLE D—USE OF RAILROAD FACILITIES

SEC. 161. LIABILITY LIMITATION.
(a) AMENDMENT.—Chapter 281 of title 49,

United States Code, is amended by adding at
the end the following new section:
‘‘§ 28103. Limitations on rail passenger trans-

portation liability
‘‘(a) LIMITATIONS.—
‘‘(1) Notwithstanding any other statutory

or common law or public policy, or the na-
ture of the conduct giving rise to damages or
liability, a contract between Amtrak and its
passengers, the Alaska Railroad and its pas-
sengers, or private railroad car operators and
their passengers regarding claims for per-
sonal injury, death, or damage to property
arising from or in connection with the provi-
sion of rail passenger transportation, or from
or in connection with any operations over or
use of right-of-way or facilities owned,
leased, or maintained by Amtrak or the
Alaska Railroad, or from or in connection
with any rail passenger transportation oper-
ations over or rail passenger transportation
use of right-of-way or facilities owned,
leased, or maintained by any high-speed rail-
road authority or operator, any commuter
authority or operator, or any rail carrier
shall be enforceable if—

‘‘(A) punitive or exemplary damages, where
permitted, are not limited to less than 2
times compensatory damages awarded to any
claimant by any State or Federal court or
administrative agency, or in any arbitration
proceeding, or in any other forum or $250,000,
whichever is greater; and

‘‘(B) passengers are provided adequate no-
tice of any such contractual limitation or
waiver or choice of forum.

‘‘(2) For purposes of this subsection, the
term ‘claim’ means a claim made directly or
indirectly—

‘‘(A) against Amtrak, any high-speed rail-
road authority or operator, any commuter
authority or operator, or any rail carrier in-
cluding the Alaska Railroad or private rail
car operators; or

‘‘(B) against an affiliate engaged in rail-
road operations, officer, employee, or agent
of, Amtrak, any high-speed railroad author-
ity or operator, any commuter authority or
operator, or any rail carrier.

‘‘(3) Notwithstanding paragraph (1)(A), if,
in any case in which death was caused, the
law of the place where the act or omission
complained of occurred provides, or has been
construed to provide, for damages only puni-
tive in nature, a claimant may recover in a
claim limited by this subsection for actual
or compensatory damages measured by the
pecuniary injuries, resulting from such
death, to the persons for whose benefit the
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action was brought, subject to the provisions
of paragraph (1).

(b) INDEMNIFICATION OBLIGATION.—Obliga-
tions of any party, however arising, includ-
ing obligations arising under leases or con-
tracts or pursuant to orders of an adminis-
trative agency, to indemnify against dam-
ages or liability for personal injury, death,
or damage to property described in
subsesction (a), incurred after the death of
the enactment of the Amtrak Reform and
Accountability Act of 1997, shall be enforce-
able, notwithstanding any other statuatory
or common law or public policy, or the na-
ture of the conduct giving rise to the dam-
ages or liability.

(b) CONFORMING AMENDMENT.—The table of
sections of chapter 281 of title 49, United
States Code, is amended by adding at the end
the following new item:

‘‘28103. Limitations on rail passenger trans-
portation liability.’’.

TITLE II—FISCAL ACCOUNTABILITY
SEC. 201. AMTRAK FINANCIAL GOALS.

Section 24101(d) of title 49, United States
Code, is amended by adding at the end there-
of the following: ‘‘Amtrak shall prepare a fi-
nancial plan to operate within the funding
levels authorized by section 24104 of this
chapter, including budgetary goals for fiscal
years 1998 through 2002. Commencing no
later than the fiscal year following the fifth
anniversary of the Amtrak Reform and Ac-
countability Act of 1997, Amtrak shall oper-
ate without Federal operating grant funds
appropriated for its benefit.’’.
SEC. 202. INDEPENDENT ASSESSMENT.

(a) INITIATION.—Not later than 15 days
after the date of enactment of this Act, the
Secretary of Transportation shall contract
with an entity independent of Amtrak and
not in any contractual relationship with
Amtrak and of the Department of Transpor-
tation to conduct a complete independent as-
sessment of the financial requirements of
Amtrak through fiscal year 2002. The entity
shall have demonstrated knowledge about
railroad industry accounting requirements,
including the uniqueness of the industry and
of Surface Transportation Board accounting
requirements.

(b) ASSESSMENT CRITERIA.—The Secretary
and Amtrak shall provide to the independent
entity estimates of the financial require-
ments of Amtrak for the period described
above, using as a base the fiscal year 1997 ap-
propriation levels established by the Con-
gress. The independent assessment shall be
based on an objective analysis of Amtrak’s
funding needs.

(c) CERTAIN FACTORS TO BE TAKEN INTO AC-
COUNT.—The independent assessment shall
take into account all relevant factors, in-
cluding Amtrak’s—

(1) cost allocation process and procedures;
(2) expenses related to intercity rail pas-

senger service, commuter service, and any
other service Amtrak provides;

(3) Strategic Business Plan, including Am-
trak’s projected expenses, capital needs, rid-
ership, and revenue forecasts; and

(4) Amtrak’s debt obligations.
(d) DEADLINE.—The independent assess-

ment shall be completed not later than 90
days after the contract is awarded, and shall
be submitted to the Council established
under section 203, the Secretary of Transpor-
tation, the Committee on Commerce,
Science, and Transportation of the United
States Senate, and the Committee on Trans-
portation and Infrastructure of the United
States House of Representatives.
SEC. 203. AMTRAK REFORM COUNCIL.

(a) ESTABLISHMENT.—There is established
an independent commission to be known as
the Amtrak Reform Council.

(b) MEMBERSHIP.—
(1) IN GENERAL.—The Council shall consist

of 9 members, as follows:
(A) The Secretary of Transportation.
(B) Two individuals appointed by the Presi-

dent, of which—
(i) one shall be a representative of a rail

labor organization; and
(ii) one shall be a representative of rail

management.
(C) Two individuals appointed by the Ma-

jority Leader of the United States Senate.
(D) One individual appointed by the Minor-

ity Leader of the United States Senate.
(E) Two individuals appointed by the

Speaker of the United States House of Rep-
resentatives.

(F) One individual appointed by the Minor-
ity Leader of the United States House of
Representatives.

(2) APPOINTMENT CRITERIA.—
(A) TIME FOR INITIAL APPOINTMENTS.—Ap-

pointments under paragraph (1) shall be
made within 30 days after the date of enact-
ment of this Act.

(B) EXPERTISE.—Individuals appointed
under subparagraphs (C) through (F) of para-
graph (1)—

(i) may not be employees of the United
States;

(ii) may not be board members or employ-
ees of Amtrak;

(iii) may not be representatives of rail
labor organizations or rail management; and

(iv) shall have technical qualifications,
professional standing, and demonstrated ex-
pertise in the field of corporate manage-
ment, finance, rail or other transportation
operations, labor, economics, or the law, or
other areas of expertise relevant to the
Council.

(3) TERM.—Members shall serve for terms
of 5 years. If a vacancy occurs other than by
the expiration of a term, the individual ap-
pointed to fill the vacancy shall be appointed
in the same manner as, and shall serve only
for the unexpired portion of the term for
which, that individual’s predecessor was ap-
pointed.

(4) CHAIRMAN.—The Council shall elect a
chairman from among its membership with-
in 15 days after the earlier of—

(A) the date on which all members of the
Council have been appointed under para-
graph (2)(A); or

(B) 45 days after the date of enactment of
this Act.
(4) MAJORITY REQUIRED FOR ACTION.—A ma-
jority of the members of the Council present
and voting is required for the Council to
take action. No person shall be elected chair-
man of the Council who receives fewer than
5 votes.

(c) ADMINISTRATIVE SUPPORT.—The Sec-
retary of Transportation shall provide such
administrative support to the Council as it
needs in order to carry out its duties under
this section.

(d) TRAVEL EXPENSES.—Each member of
the Council shall serve without pay, but
shall receive travel expenses, including per
diem in lieu of subsistence, in accordance
with section 5702 and 5703 of title 5, United
States Code.

(e) MEETINGS.—Each meeting of the Coun-
cil, other than a meeting at which propri-
etary information is to be discussed, shall be
open to the public.

(f) ACCESS TO INFORMATION.—Amtrak shall
make available to the Council all informa-
tion the Council requires to carry out its du-
ties under this section. The Council shall es-
tablish appropriate procedures to ensure
against the public disclosure of any informa-
tion obtained under this subsection that is a
trade secret or commercial or financial in-
formation that is privileged or confidential.

(g) DUTIES.—

(1) EVALUATION AND RECOMMENDATION.—
The Council—

(A) shall evaluate Amtrak’s performance;
and

(B) make recommendations to Amtrak for
achieving further cost containment and pro-
ductivity improvements, and financial re-
forms.

(2) SPECIFIC CONSIDERATIONS.—In making
its evaluation and recommendations under
paragraph (1), the Council take consider all
relevant performance factors, including—

(A) Amtrak’s operation as a national pas-
senger rail system which provides access to
all regions of the country and ties together
existing and emerging rail passenger cor-
ridors;

(B) appropriate methods for adoption of
uniform cost and accounting procedures
throughout the Amtrak system, based on
generally accepted accounting principles;
and

(C) management efficiencies and revenue
enhancements, including savings achieved
through labor and contracting negotiations.

(h) ANNUAL REPORT.—Each year before the
fifth anniversary of the date of enactment of
this Act, the Council shall submit to the
Congress a report that includes an assess-
ment of Amtrak’s progress on the resolution
or status of productivity issues; and makes
recommendations for improvements and for
any changes in law it believes to be nec-
essary or appropriate.

(i) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Council such sums as may be necessary
to enable the Council to carry out its duties.
SEC. 204. SUNSET TRIGGER.

(a) IN GENERAL.—If at any time the Am-
trak Reform Council finds that—

(1) Amtrak’s business performance will
prevent it from meeting the financial goals
set forth in section 201; or

(2) Amtrak will require operating grant
funds after the fifth anniversary of the date
of enactment of this Act, then
the Council shall immediately notify the
President, the Committee on Commerce,
Science, and Transportation of the United
States Senate; and the Committee on Trans-
portation and Infrastructure of the United
States House of Representatives.

(b) FACTORS CONSIDERED.—In making a
finding under subsection (a), the Council
shall take into account—

(1) Amtrak’s performance;
(2) the findings of the independent assess-

ment conducted under section 202; and
(3) Acts of God, national emergencies, and

other events beyond the reasonable control
of Amtrak.

(c) ACTION PLAN.—Within 90 days after the
Council makes a finding under subsection
(a), it shall develop and submit to the Con-
gress—

(1) an action plan for a restructured and
rationalized intercity rail passenger system;
and

(2) an action plan for the complete liquida-
tion of Amtrak.
If the Congress does not approve by concur-
rent resolution the implementation of the
plan submitted under paragraph (1) within 90
calendar days after it is submitted to the
Congress, then the Secretary of Transpor-
tation and Amtrak shall implement the plan
submitted under paragraph (2).
SEC. 205. ACCESS TO RECORDS AND ACCOUNTS.

Section 24315 of title 49, United States
Code, is amended by adding at the end the
following new subsection:

‘‘(h) ACCESS TO RECORDS AND ACCOUNTS.—A
State shall have access to Amtrak’s records,
accounts, and other necessary documents
used to determine the amount of any pay-
ment to Amtrak required of the State.’’.
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SEC. 206. OFFICERS’ PAY.

Section 24303(b) of title 49, United States
Code, is amended by adding at the end the
following: ‘‘The preceding sentence shall not
apply for any fiscal year for which no Fed-
eral assistance is provided to Amtrak.’’.
SEC. 207. EXEMPTION FROM TAXES.

(a) IN GENERAL.—Subsection (l) of section
24301 of title 49, United States Code, is
amended—

(1) by striking so much of the subsection as
precedes ‘‘or a rail carrier’’ in paragraph (1)
and inserting the following:

‘‘(l) EXEMPTION FROM TAXES LEVIED AFTER
SEPTEMBER 30, 1981.—

‘‘(1) IN GENERAL.—Amtrak’’;
(2) by inserting ‘‘, and any passenger or

other customer of Amtrak or such subsidi-
ary,’’ in paragraph (1) after ‘‘subsidiary of
Amtrak’’;

(3) by striking ‘‘or fee imposed’’in para-
graph (1) and all that follows through ‘‘levied
on it’’ and inserting ‘‘, fee, head charge, or
other charge, imposed or levied by a State,
political subdivision, or local taxing author-
ity on Amtrak, a rail carrier subsidiary of
Amtrak, or on persons traveling in intercity
rail passenger transportation or on mail or
express transportation provided by Amtrak
or such a subsidiary, or on the carriage of
such persons, mail, or express, or on the sale
of any such transportation, or on the gross
receipts derived therefrom’’;

(4) by striking the last sentence of para-
graph (1);

(5) by striking ‘‘(2) The’’ in paragraph (2)
and inserting ‘‘(3) JURISDICTION OF UNITED
STATES DISTRICT COURTS.—The’’; and

(6) by inserting after paragraph (1) the fol-
lowing:

‘‘(2) PHASE-IN OF EXEMPTION FOR CERTAIN
EXISTING TAXES AND FEES.—

‘‘(A) YEARS BEFORE 2000.—Notwithstanding
paragraph (1), Amtrak is exempt from a tax
or fee referred to in paragraph (1) that Am-
trak was required to pay as of September 10,
1982, during calendar years 1997 through 1999,
only to the extent specified in the following
table:

PHASE-IN OF EXEMPTION

Year of assessment Percentage of exemp-
tion

1997 40
1998 60
1999 80

2000 and later years 100

‘‘(B) TAXES ASSESSED AFTER MARCH, 1999.—
Amtrak shall be exempt from any tax or fee
referred to in subparagraph (A) that is as-
sessed on or after April 1, 1999.’’.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) do not apply to sales
taxes imposed on intrastate travel as of the
date of enactment of this Act.

TITLE III—AUTHORIZATION OF
APPROPRIATIONS

SEC. 301. AUTHORIZATION OF APPROPRIATIONS.
Section 24104(a) of title 49, United States

Code, is amended to read as follows:
‘‘(a) IN GENERAL.—There are authorized to

be appropriated to the Secretary of Trans-
portation—

‘‘(1) $1,138,000,000 for fiscal year 1998;
‘‘(2) $1,058,000,000 for fiscal year 1999;
‘‘(3) $1,023,000,000 for fiscal year 2000;
‘‘(4) $989,000,000 for fiscal year 2001; and
‘‘(5) $955,000,000 for fiscal year 2002,

for the benefit of Amtrak for capital expend-
itures under chapters 243 and 247 of this title,
operating expenses, and payments described
in subsection (c)(1)(A) through (C). In fiscal
years following the fifth anniversary of the
enactment of the Amtrak Reform and Ac-
countability Act of 1997 no funds authorized
for Amtrak shall be used for operating ex-

penses other than those prescribed for tax li-
abilities under section 3221 of the Internal
Revenue Code of 1986 that are more than the
amount needed for benefits of individuals
who retire from Amtrak and for their bene-
ficiaries.’’.

TITLE IV—MISCELLANEOUS
SEC. 401. STATUS AND APPLICABLE LAWS.

Section 24301 of title 49, United States
Code, is amended—

(1) by striking ‘‘rail carrier under section
10102’’ in subsection (a)(1) and inserting
‘‘railroad carrier under section 20102(2) and
chapters 261 and 281’’; and

(2) by amending subsection (c) to read as
follows:

‘‘(c) APPLICATION OF SUBTITLE IV.—Sub-
title IV of this title shall not apply to Am-
trak, except for sections 11303, 11342(a),
11504(a) and (d), and 11707. Notwithstanding
the preceding sentence, Amtrak shall con-
tinue to be considered an employer under the
Railroad Retirement Act of 1974, the Rail-
road Unemployment Insurance Act, and the
Railroad Retirement Tax Act.’’.
SEC. 402. WASTE DISPOSAL.

Section 24301(m)(1)(A) of title 49, United
States Code, is amended by striking ‘‘1996’’
and inserting ‘‘2001’’.
SEC. 403. ASSISTANCE FOR UPGRADING FACILI-

TIES.
Section 24310 of title 49, United States

Code, and the item relating thereto in the
table of sections of chapter 243 of such title,
are repealed.
SEC. 404. DEMONSTRATION OF NEW TECH-

NOLOGY.
Section 24314 of title 49, United States

Code, and the item relating thereto in the
table of sections for chapter 243 of that title,
are repealed.
SEC. 405. PROGRAM MASTER PLAN FOR BOSTON-

NEW YORK MAIN LINE.
(a) REPEAL.—Section 24903 of title 49, Unit-

ed States Code, is repealed and the table of
sections for chapter 249 of such title is
amended by striking the item relating to
that section.

(b) CONFORMING AMENDMENTS.—
(1) Section 24902 of title 49, United States

Code, is amended by striking subsections (a),
(c), and (d) and redesignating subsection (b)
as subsection (a) and subsections (e) through
(m) as subsections (b) through (j), respec-
tively.

(2) Section 24904(a)(8) is amended by strik-
ing ‘‘the high-speed rail passenger transpor-
tation area specified in section 24902(a)(1)
and (2)’’ and inserting ‘‘a high-speed rail pas-
senger transportation area’’.
SEC. 406. AMERICANS WITH DISABILITIES ACT OF

1990.
(a) APPLICATION TO AMTRAK.—
(1) ACCESS IMPROVEMENTS AT CERTAIN

SHARED STATIONS.—Amtrak is responsible for
its share, if any, of the costs of accessibility
improvements at any station jointly used by
Amtrak and a commuter authority.

(2) CERTAIN REQUIREMENTS NOT TO APPLY
UNTIL 1998.—Amtrak shall not be subject to
any requirement under subsection (a)(1),
(a)(3), or (e)(2) of section 242 of the Ameri-
cans With Disabilities Act of 1990 (42 U.S.C.
12162) until January 1, 1998.

(b) CONFORMING AMENDMENT.—Section
24307 of title 49, United States Code, is
amended—

(1) by striking subsection (b); and
(2) by redesignating subsection (c) as sub-

section (b).
SEC. 407. DEFINITIONS.

Section 24102 of title 49, United States
Code, is amended—

(1) by striking paragraphs (2) and (11);
(2) by redesignating paragraphs (3) through

(8) as paragraphs (2) through (7), respec-
tively;

(3) by inserting ‘‘, including a unit of State
or local government,’’ after ‘‘means a per-
son’’ in paragraph (7), as so redesignated; and

(4) by inserting after paragraph (7), as so
redesignated, the following new paragraph:

‘‘(8) ‘rail passenger transportation’ means
the interstate, intrastate, or international
transportation of passengers by rail, includ-
ing mail and express.’’.
SEC. 408. NORTHEAST CORRIDOR COST DISPUTE.

Section 1163 of the Northeast Rail Service
Act of 1981 (45 U.S.C. 1111) is repealed.
SEC. 409. INSPECTOR GENERAL ACT OF 1978

AMENDMENT.
(a) AMENDMENT.—
(1) IN GENERAL.—Section 8G(a)(2) of the In-

spector General Act of 1978 (5 U.S.C. App.) is
amended by striking ‘‘Amtrak,’’.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) takes effect in the
first fiscal year for which Amtrak receives
no Federal subsidy.

(b) AMTRAK NOT FEDERAL ENTITY.—Amtrak
shall not be considered a Federal entity for
purposes of the Inspector General Act of 1978.
The preceding sentence shall apply for any
fiscal year for which Amtrak receives no
Federal subsidy.
SEC. 410. INTERSTATE RAIL COMPACTS.

(a) CONSENT TO COMPACTS.—Congress
grants consent to States with an interest in
a specific form, route, or corridor of inter-
city passenger rail service (including high
speed rail service) to enter into interstate
compacts to promote the provision of the
service, including—

(1) retaining an existing service or com-
mencing a new service;

(2) assembling rights-of-way; and
(3) performing capital improvements, in-

cluding—
(A) the construction and rehabilitation of

maintenance facilities;
(B) the purchase of locomotives; and
(C) operational improvements, including

communications, signals, and other systems.
(b) FINANCING.—An interstate compact es-

tablished by States under subsection (a) may
provide that, in order to carry out the com-
pact, the States may—

(1) accept contributions from a unit of
State or local government or a person;

(2) use any Federal or State funds made
available for intercity passenger rail service
(except funds made available for the Na-
tional Railroad Passenger Corporation);

(3) on such terms and conditions as the
States consider advisable—

(A) borrow money on a short-term basis
and issue notes for the borrowing; and

(B) issue bonds; and
(4) obtain financing by other means per-

mitted under Federal or State law.
(c) ELIGIBLE PROJECTS.—Section 133(b) of

title 23, United States Code, is amended by
striking ‘‘and publicly owned intracity or
intercity bus terminals and facilities’’ in
paragraph (2) and inserting a comma and
‘‘including vehicles and facilities, publicly or
privately owned, that are used to provide
intercity passenger service by bus or rail, or
a combination of both’’.

(d) ELIGIBILITY OF PASSENGER RAIL UNDER
CONGESTION MITIGATION AND AIR QUALITY IM-
PROVEMENT PROGRAM.—The first sentence of
section 149(b) of title 23, United States Code,
is amended—

(1) by striking ‘‘or’’ at the end of paragraph
(3);

(2) by striking the period at the end of
paragraph (4); and

(3) by adding at the end thereof the follow-
ing:

‘‘(5) if the project or program will have air
quality benefits through construction of and
operational improvements for intercity pas-
senger rail facilities, operation of intercity
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passenger rail trains, and acquisition of roll-
ing stock for intercity passenger rail service,
except that not more than 50 percent of the
amount received by a State for a fiscal year
under this paragraph may be obligated for
operating support.’’.

(e) ELIGIBILITY OF PASSENGER RAIL AS NA-
TIONAL HIGHWAY SYSTEM PROJECT.—Section
103(i) of title 23, United States Code, is
amended by adding at the end thereof the
following:

‘‘(14) Construction, reconstruction, and re-
habilitation of, and operational improve-
ments for, intercity rail passenger facilities
(including facilities owned by the National
Railroad Passenger Corporation), operation
of intercity rail passenger trains, and acqui-
sition or reconstruction of rolling stock for
intercity rail passenger service, except that
not more than 50 percent of the amount re-
ceived by a State for a fiscal year under this
paragraph may be obligated for operation.’’.
SEC. 411. COMPOSITION OF AMTRAK BOARD OF

DIRECTORS.
Section 24302(a) of title 49, United States

Code, is amended—
(1) by striking ‘‘3’’ in paragraph (1)(C) and

inserting ‘‘4’’;
(2) by striking clauses (i) and (ii) of para-

graph (1)(C) and inserting the following:
‘‘(i) one individual selected as a represent-

ative of rail labor in consultation with af-
fected labor organizations.

‘‘(ii) one chief executive officer of a State,
and one chief executive officer of a munici-
pality, selected from among the chief execu-
tive officers of State and municipalities with
an interest in rail transportation, each of
whom may select an individual to act as the
officer’s representative at board meetings.’’;

(4) striking subparagraphs (D) and (E) of
paragraph (1);

(5) inserting after subparagraph (C) the fol-
lowing:

‘‘(D) 3 individuals appointed by the Presi-
dent of the United States, as follows:

‘‘(i) one individual selected as a represent-
ative of a commuter authority, (as defined in
section 102 of the Regional Rail Reorganiza-
tion Act of 1973 (45 U.S.C. 702) that provides
its own commuter rail passenger transpor-
tation or makes a contract with an operator,
in consultation with affected commuter au-
thorities.

‘‘(ii) one individual with technical exper-
tise in finance and accounting principles.

‘‘(iii) one individual selected as a rep-
resentative of the general public.’’; and

(6) by striking paragraph (6) and inserting
the following:

‘‘(6) The Secretary may be represented at a
meeting of the board only by the Adminis-
trator of the Federal Railroad Administra-
tion.’’.

By Mr. DASCHLE:
S. 740. A bill to provide a 1-year delay

in the imposition of penalties on small
businesses failing to make electronic
fund transfers of business taxes; to the
Committee on Finance.

THE ELECTRONIC FUNDS TRANSFER TAX
PAYMENTS BY SMALL BUSINESSES ACT OF 1997

Mr. DASCHLE. Mr. President, today
I am introducing legislation that would
waive for 1 year penalties on small
businesses that fail to pay their taxes
to the Internal Revenue Service [IRS]
electronically.

Last July, millions of small business
owners received a letter from the IRS
announcing that, beginning January 1,
1997, business tax payments would have
to be made via electronic funds trans-
fer. This letter sent shock waves

through the small business community
in South Dakota. The letter was vague
and provided little information on how
the new deposit requirement would
work.

In meetings, letters, and phone calls,
South Dakotans posed many questions
to me that the IRS letter did not an-
swer: ‘‘How much will this cost my
business?’’; ‘‘Will I have to purchase
new equipment to make these elec-
tronic transfers?’’; and ‘‘Will the IRS
be taking the money directly out of my
account?’’

As you may recall, this new require-
ment was adopted as part of a package
of revenue offsets for the North Amer-
ican Free-Trade Agreement. The Treas-
ury Department was directed to draw
up regulations phasing in the require-
ment, which will raise money by elimi-
nating the float banks accrue on the
delay between the time they receive
tax deposits from businesses and the
time they transfer this money to the
Treasury.

All businesses with $47 million or
more in annual payroll taxes are al-
ready required to pay by electronic
funds transfer. The new, lower thresh-
old is estimated to bring 1.3 million
small- and medium-sized businesses
into the program for the first time.

As a result of protests registered by
many small businesses, the IRS decided
to delay for 6 months the 10-percent
penalty on firms failing to begin mak-
ing deposits electronically by January
1, 1997. Not satisfied with this step,
Congress recently passed an outright 6-
month delay in the electronic filing re-
quirement as part of the Small Busi-
ness Job Protection Act of 1996.

I strongly supported this amend-
ment. However, I believe that these 1.3
million businesses should be given fur-
ther time to comply without the threat
of financial penalties. Electronic funds
transfer may well prove to be the most
efficient system of payment for all con-
cerned, including small businesses.
Once they learn the advantages of the
new system, these firms may well come
to prefer it to the existing one, which
requires a special kind of coupon and a
lot of paperwork. But this is a new pro-
cedure, and many small employers are
not sure what it will entail. A recent
hearing in the House of Representa-
tives documented a series of uncertain-
ties and potential problems accom-
panying an extension of the electronic
funds transfer mandate to smaller
firms.

The bill I am introducing today
would suspend penalties for noncompli-
ance for 1 year, until July 1, 1998. I be-
lieve this step is necessary to provide
time for small businesses to be prop-
erly educated about the easiest, least
burdensome, and most cost-efficient
way to comply. In my view, whenever
possible, the IRS should avoid taking
an adversarial approach toward the
small business community or, for that
matter, any taxpayer. At every oppor-
tunity, the IRS should seek to help
taxpayers comply with their obliga-

tions. I believe that, by removing the
threat of penalties for a short while
longer, my bill will help the IRS fulfill
this important part of its mission.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 740
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. WAIVER OF PENALTY ON SMALL

BUSINESSES FAILING TO MAKE
ELECTRONIC FUND TRANSFERS OF
TAXES.

No penalty shall be imposed under the In-
ternal Revenue Code of 1986 solely by reason
of a failure by a person to use the electronic
fund transfer system established under sec-
tion 6302(h) of such Code if—

(1) such person is a member of a class of
taxpayers first required to use such system
on or after July 1, 1997, and

(2) such failure occurs during the 1-year pe-
riod beginning on July 1, 1997.

By Mr. BREAUX:
S. 741. A bill to amend the Commu-

nications Act of 1934 to enable the Fed-
eral Communications Commission to
enhance its spectrum management pro-
gram capabilities through the collec-
tion of lease fees for new spectrum for
radio services that are statutorily ex-
cluded from competitive bidding, and
to enhance law enforcement and public
safety radio communications; to the
Committee on Commerce, Science, and
Transportation.

THE PRIVATE WIRELESS SPECTRUM
AVAILABILITY ACT

∑ Mr. BREAUX. Mr. President, I intro-
duce the Private Wireless Spectrum
Availability Act of 1997. This legisla-
tion will help the more than 300,000
U.S. companies, both large and small,
that have invested $25 billion in inter-
nally owned and operated wireless com-
munications systems. It will provide
these companies with critically needed
spectrum and will do so through an eq-
uitable lease fee system.

The private wireless communications
community includes industrial, land
transportation, business, educational,
and philanthropic organizations that
own and operate communications sys-
tems for their internal use. The top 10
U.S. industrial companies have more
than 6,000 private wireless licenses.
Private wireless systems also serve
America’s small businesses in the util-
ity, contracting, taxi, and livery indus-
tries.

These internal-use communications
facilities greatly enhance public safety
and the quality of American life. They
also support global competitiveness for
American firms. For example, private
wireless systems support: the efficient
production of goods and services; the
safe transportation of passengers and
products by land and air; the explo-
ration, production, and distribution of
energy; agricultural enhancement and
production; the maintenance and devel-
opment of America’s infrastructure;
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and compliance with various local,
State, and Federal operational govern-
ment statutes.

Current regulatory policy inad-
equately recognizes the public interest
benefits that private wireless licensees
provide to the American public. Con-
sequently, allocations of spectrum to
these private wireless users has been
deficient. Private wireless entities re-
ceived spectrum in 1974 and 1986 when
the FCC allocated channels in the 800
megahertz and 900 megahertz bands.
Over time, however, the FCC has sig-
nificantly reduced the number of chan-
nels available to industrial and busi-
ness entities in those allocations. Pri-
vate wireless entities now have access
to only 299 channels, or 32 percent of
the channels of the original allocation.

Spectrum auctions have done a great
job of speeding up the licensing of
interpersonal communications services
and have generated significant reve-
nues for the U.S. Treasury. They have
also unfortunately skewed the spec-
trum allocation process toward sub-
scriber-based services and away from
critical radio services such as private
wireless which are exempted from auc-
tions. Nearly 200 megahertz of spec-
trum has been allocated for the provi-
sion of commercial telecommuni-
cations services, virtually all of which
has been assigned by the FCC through
competitive bidding.

Competitive bidding is not the proper
assignment methodology for private
wireless telecommunications users.
Private wireless operations are site-
specific systems which vary in size
based on that user’s particular needs,
and are seldom mutually exclusive
from other private wireless applicants.
Auctions, which depend on mutually
exclusive applications and use market
areas based on population, simply can-
not be designed for private wireless
systems.

This legislation mandates that the
FCC allocate no less than 12 megahertz
of new spectrum for private wireless
use as a measure to maintain our in-
dustrial and business competitiveness
in the global arena, as well as to pro-
tect the welfare of the employees in
the American workplace. Research in-
dicates that private wireless companies
are willing to pay a reasonable fee in
return for use of spectrum. They recog-
nize that their access to spectrum in-
creases with their willingness to pay
fair value for the use of this national
asset.

My bill grants the FCC legislative
authority to charge efficiency-based
spectrum lease fees in this new spec-
trum allocation. These lease fees
should encourage the efficient use of
spectrum by the private wireless indus-
try, generate recurring annual reve-
nues as compensation for the use of
spectrum, and retain spectrum owner-
ship by the public. Furthermore, the
fees should be easy for private fre-
quency advisory committees to cal-
culate and collect.

Mr. President, I am mindful that
some peripheral concerns expressed by

small businesses that service private
wireless users are not addressed in this
bill. I assure these companies that I
will work with them through the legis-
lative process to address these issues. I
urge my colleagues to join me in sup-
porting this bill and ask unanimous
consent that the full text of the bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 741

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Private
Wireless Spectrum Availability Act’’.
SEC. 2. DEFINITIONS.

As used in this Act—
(1) COMMISSION.—The term ‘‘Commission’’

means the Federal Communications Com-
mission.

(2) PUBLIC SAFETY.—The term ‘‘public safe-
ty’’ means fire, police, or emergency medical
service including critical care medical te-
lemetry, and such other services related to
public safety as the Commission may include
within the definition of public safety for pur-
poses of this Act.

(3) PRIVATE WIRELESS.—The term ‘‘private
wireless’’ encompasses all land mobile tele-
communications systems operated by or
through industrial, business, transportation,
educational, philanthropic or ecclesiastical
organizations where these systems, the oper-
ation of which may be shared, are for the li-
censees’ internal use, rather than subscriber-
based Commercial Mobile Radio Services
(CMRS) systems.

(4) SPECTRUM LEASE FEE.—The term ‘‘spec-
trum lease fee’’ means a periodic payment
for the use of a given amount of electro-
magnetic spectrum in a given area in consid-
eration of which the user is granted a license
for such use.
SEC. 3. FINDINGS.

The Congress finds that:
(1) Private wireless communications sys-

tems enhance the competitiveness of Amer-
ican industry and business in international
commerce, promote the development of na-
tional infrastructure, improve the delivery
of products and services to consumers in the
United States and abroad, and contribute to
the economic and social welfare of citizens of
the United States.

(2) The highly specialized telecommuni-
cations requirements of licensees in the pri-
vate wireless services would be served, and a
more favorable climate would be created for
the allocation of additional electromagnetic
spectrum for those services if an alternative
license administration methodology, in addi-
tion to the existing competitive bidding
process, were made available to the Commis-
sion.
SEC. 4. SPECTRUM LEASING FEES.

Title I of the Communications Act of 1934
(47 U.S.C. 151 et seq.) is amended by adding
at the end thereof the following:
‘‘SEC. 12. SPECTRUM LEASE FEE PROGRAM.

‘‘(a) SPECTRUM LEASE FEES.—
‘‘(1) IN GENERAL.—Within 6 months after

the date of enactment of the Private Wire-
less Spectrum Availability Act, the Commis-
sion shall by rule—

‘‘(A) implement a system of spectrum lease
fees applicable to newly allocated frequency
bands, as described in section 5 of the Pri-
vate Wireless Spectrum Availability Act, as-
signed to systems (other than public safety
systems (as defined in section 2(2) of the Pri-

vate Wireless Spectrum Availability Act)) in
private wireless service;

‘‘(B) provide appropriate incentives for li-
censees to confine their radio communica-
tion to the area of operation actually re-
quired for that communications; and

‘‘(C) permit private land mobile frequency
advisory committees certified by the Com-
mission to assist in the computation, assess-
ment, collection, and processing of amounts
received under the system of spectrum lease
fees.

‘‘(2) FORMULA.—The Commission shall in-
clude as a part of the rulemaking carried out
under paragraph (1)—

‘‘(A) a formula to be used by private wire-
less licensees and certified frequency advi-
sory committees to compute spectrum lease
fees; and

‘‘(B) an explanation of the technical fac-
tors included in the spectrum lease fee for-
mula, including the relative weight given to
each factor.

‘‘(b) FEE BASIS.—
‘‘(1) INITIAL FEES.—Fees assessed under the

spectrum lease fee system established under
subsection (a) shall be based on the approxi-
mate value of the assigned frequencies to the
licensees. In assessing the value of the as-
signed frequencies to licensees under this
subsection, the Commission shall take into
account all relevant factors, including the
amount of assigned bandwidth, the coverage
area of a system, the geographic location of
the system, and the degree of frequency
sharing with other licensees in the same
area. These factors shall be incorporated in
the formula described in subsection (a)(2).

‘‘(2) ADJUSTMENT OF FEES.—The Commis-
sion may adjust the formula developed under
subsection (a)(2) whenever it determines that
adjustment is necessary in order to calculate
the lease fees more accurately or fairly.

‘‘(3) FEE CAP.—The spectrum lease fees
shall be set so that, over a 10-year license
term, the amount of revenues generated will
not exceed the revenues generated from the
auction of comparable spectrum. For pur-
poses of this paragraph, the ‘comparable
spectrum’ shall mean spectrum located with-
in 500 megahertz of that spectrum licensed in
a concluded auction for mobile radio commu-
nication licenses.

‘‘(c) APPLICATION TO PRIVATE WIRELESS
SYSTEMS.—After the Commission has imple-
mented the spectrum leasing fee system
under subsection (a) and provided licensees
access to new spectrum as defined in section
5(c)(2) of the Private Wireless Spectrum
Availability Act, it shall assess the fees es-
tablished for that system against all licens-
ees authorized in any new frequency bands
allocated for private wireless use.’’.
SEC. 5. SPECTRUM LEASE FEE PROGRAM INITI-

ATION.
(a) IN GENERAL.—The Commission shall al-

locate for use in the spectrum lease fee pro-
gram under section 12 of the Communica-
tions Act of 1934 (47 U.S.C. 162) not less than
12 megahertz of electromagnetic spectrum,
previously unallocated to private wireless,
located between 150 megahertz and 1000
megahertz on a nationwide basis.

(b) EXISTING INCUMBENTS.—In allocating
electromagnetic spectrum under subsection
(a), the Commission shall ensure that exist-
ing incumbencies do not inhibit effective ac-
cess to use of newly allocated spectrum to
the detriment of the spectrum lease fee pro-
gram.

(c) TIMEFRAME.—
(1) ALLOCATION.—The Commission shall al-

locate electromagnetic spectrum under sub-
section (a) within 6 months after the date of
enactment of this Act.

(2) ACCESS.—The Commission shall take
such reasonable action as may be necessary
to ensure that initial access to electro-
magnetic spectrum allocated under sub-
section (a) commences not later than 12
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months after the date of enactment of this
Act.
SEC. 6. DELEGATION OF AUTHORITY.

Section 5 of the Communications Act of
1934 (47 U.S.C. 155) is amended by adding at
the end thereof the following:

‘‘(f) DELEGATION TO CERTIFIED FREQUENCY
ADVISORY COMMITTEES.—

‘‘(1) IN GENERAL.—The Commission may, by
published rule or order, utilize the services
of certified private land mobile frequency ad-
visory committees to assist in the computa-
tion, assessment, collection, and processing
of funds generated through the spectrum
lease fee program under section 12 of this
Act. Except as provided in paragraph (3), a
decision or order made or taken pursuant to
such delegation shall have the same force
and effect, and shall be made, evidenced, and
enforced in the same manner, as decisions or
orders of the Commission.

‘‘(2) PROCESSING AND DEPOSITING OF FEES.—
A frequency advisory committee shall de-
posit any spectrum lease fees collected by it
under Commission authority with a banking
agent designated by the Commission in the
same manner as it deposits application filing
fees collected under section 8 of this Act.

‘‘(3) REVIEW OF ACTIONS.—A decision or
order under paragraph (1) is subject to re-
view in the same manner, and to the same
extent, as decisions or orders under sub-
section (c)(1) are subject to review under
paragraphs (4) through (7) of subsection (c).
SEC. 7. PROHIBITION OF USE OF COMPETITIVE

BIDDING.
Section 309(j)(6) of the Communications

Act of 1934 (47 U.S.C. 309(j)(6)) is amended—
(1) by striking ‘‘or’’ at the end of subpara-

graph (G);
(2) by striking the period at the end of sub-

paragraph (H) and inserting a semicolon and
‘‘or’’; and

(3) by adding at the end thereof the follow-
ing:

‘‘(I) preclude the Commission from consid-
ering the public interest benefits of private
wireless communications systems (as defined
in section 2(3) of the Spectrum Efficiency
Reform Act of 1977) and making allocations
in circumstances in which—

‘‘(i) the pre-defined geographic market
areas required for competitive bidding proc-
esses are incompatible with the needs of
radio services for site-specific system de-
ployment;

‘‘(ii) the unique operating characteristics
and requirements of Federal agency spec-
trum users demand, as a prerequisite for
sharing of Federal spectrum, that non-
government access to the spectrum be re-
stricted to radio systems that are non sub-
scriber-based;

‘‘(iii) licensee concern for operational safe-
ty, security, and productivity are of para-
mount importance and, as a consequence,
there is no incentive, interest, or intent to
use the assigned frequency for producing
subscriber-based revenue; or

‘‘(iv) the Commission, in its discretion,
deems competitive bidding processes to be
incompatible with the public interest, con-
venience, and necessity.’’.
SEC. 8. USE OF PROCEEDS FROM SPECTRUM

LEASE FEES.
(a) ESTABLISHMENT OF ACCOUNT.—There is

hereby established on the books of the Treas-
ury an account for the spectrum license fees
generated by the spectrum license fee sys-
tem established under section 12 of the Com-
munications Act of 1934 (47 U.S.C. 162). Ex-
cept as provided in subsections (b) and (c),
all proceeds from spectrum lease fees shall
be deposited in the Treasury in accordance
with chapter 33 of title 31, United States
Code, and credited to the account established
by this subsection.

(b) ADMINISTRATIVE EXPENSES.—Out of
amounts received from spectrum lease pay-
ments a fair and reasonable amount, as de-
termined by the Commission, may be re-
tained by a certified frequency advisory
committee acting under section 5(f) of the
Communications Act of 1934 (47 U.S.C. 155(f))
to cover costs incurred by it in administer-
ing the spectrum lease fee program.
SEC. 9. LEASING NOT TO AFFECT COMMISSION’S

DUTY TO ALLOCATE.
The implementation of spectrum lease fees

as a license administration mechanism is not
a substitute for effective spectrum alloca-
tion procedures. The Commission shall con-
tinue to allocate spectrum to various serv-
ices on the basis of fulfilling the needs of
these services, and shall not use fees or auc-
tions as an allocation mechanism.∑

By Ms. SNOWE (for herself, Mr.
REID, Mr. WARNER, Ms. MIKUL-
SKI, Mr. CHAFEE, Mr. DURBIN,
Ms. COLLINS, Mrs. MURRAY, and
Mr. JEFFORDS):

S. 743. A bill to require equitable cov-
erage of prescription contraceptive
drugs and devices, and contraceptive
services under health plans; to the
Committee on Finance.

THE EQUITY IN PRESCRIPTION INSURANCE AND
CONTRACEPTIVE COVERAGE ACT

Ms. SNOWE. Mr. President, nowhere
is the middle ground in American poli-
tics harder to find than in the debate
over abortion. It is clear that the ap-
parent inability of pro-choice and pro-
life members to find common ground is
one of the most divisive issues we face
today. In debate after debate, it often
appears that there is no middle ground.
Well, I am extremely pleased that my
colleague from Nevada, Senator REID,
is joining me today to introduce legis-
lation that will prove this statement
untrue.

Too often, pro-choice leaders do too
little to convey that they are not pro-
abortion. Likewise, abortion opponents
too often fail to work constructively
toward reducing the need for abortion.
The failure of pro-choice and pro-life
members to stake out common ground
weakens our Nation immeasurably.

Today that’s going to change. The
cosponsors of this bill come from dif-
ferent parties, and have very different
views on abortion. Our voting records
are clear: I am firmly pro-choice; Sen-
ators REID is firmly pro-life. Yet, de-
spite these fundamental differences, we
agree that something can and must be
done to reduce the rates of unintended
pregnancy and abortion in this coun-
try. That is why we are joining forces
and introducing bipartisan, landmark
legislation to make contraceptives
more affordable for Americans. And I
am pleased that a number of my col-
leagues, including Senators WARNER,
MIKULSKI, CHAFEE, DURBIN, COLLINS,
MURRAY, and JEFFORDS are joining us
as original cosponsors.

The need is clear. This year, there
will be 3.6 million unintended preg-
nancies—over 56 percent of all preg-
nancies in America—and half will end
in abortion. These are staggering sta-
tistics. But what’s even more stagger-
ing is that it doesn’t have to be this

way. If prescription contraceptives
were covered like other prescription
drugs, a lot more Americans could af-
ford to use safe, effective means to pre-
vent unintended pregnancies.

The fact is, under many of today’s
health insurance plans, a woman can
afford a prescription to alleviate al-
lergy symptoms but not a prescription
to prevent an unintended and life-alter-
ing pregnancy. It is simply not right
that while the vast majority of insur-
ers cover prescription drugs, half of
large group plans exclude coverage of
prescription contraceptives. And only
one-third cover oral contraceptives—
the most popular form of birth control.

Is it any wonder that women spend 68
percent more than men in out-of-pock-
et health care costs—68 percent. It does
not make sense that, at a time when
we want to reduce unintended preg-
nancies, so many otherwise insured
woman can’t afford access to the most
effective contraceptives because of the
disparity in coverage.

The lack of contraceptive coverage in
health insurance is not news to most
women. Countless American women
have been shocked to learn that their
insurance does not cover contracep-
tives, one of their most basic health
care needs, even though other prescrip-
tions drugs which are equally valuable
to their lives are routinely covered.
But until today, women could do little
more than feel silent outrage at a prac-
tice that disadvantages both their
health and their pocketbook.

Now, the Equity in Prescription In-
surance and Contraceptive Coverage
Act gives voice to that outrage. EPICC
sends a message that we can no longer
tolerate policies that disadvantage
women and disadvantage our nation.
When our bill is passed, women will fi-
nally be assured of equity in prescrip-
tion drug coverage and health care
services. And America’s unacceptably
high rates of unintended pregnancies
and abortions will be reduced in the
process.

This EPICC approach is simple. It
says that if insurers already cover pre-
scription drugs and devices, they must
also cover FDA-approved prescription
contraceptives. And it takes the com-
monsense approach of requiring health
plans which already cover basic health
care services to also cover medical and
counseling services to promote the ef-
fective use of those contraceptives. The
bill does not require insurance compa-
nies to cover prescription drugs—it
simply says that if insurers cover pre-
scription drugs, they cannot treat pre-
scription contraceptives any dif-
ferently. Similarly, it says that insur-
ers which cover outpatient health care
services cannot limit or exclude cov-
erage of the medical and counseling
services necessary for effective contra-
ceptive use in order to prevent unin-
tended pregnancies.

This bill is not only good policy, it
also makes good economic sense. We
know that contraceptives are cost-ef-
fective: in the public sector, for every
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dollar invested in family planning, $4
to $14 is saved in health care and relat-
ed costs. And we also know that by
helping families to adequately space
their pregnancies, contraceptives con-
tribute to healthy pregnancies and
healthy births, reducing rates of ma-
ternal complications, and low-birth
weight.

Time and time again Americans have
expressed the desire for their leaders to
come together to work on the problems
that face us. This bill exemplifies that
spirit of cooperation. It crosses some
very wide gulfs and makes some very
meaningful changes in policy that will
benefit countless Americans.

As someone who is pro-choice, I firm-
ly believe that abortions should be
safe, legal, and rare. Through this bill,
I invite both my pro-choice and pro-life
colleagues to join with me in emphasiz-
ing the rare. And I invite all who be-
lieve in sound public policy to join our
alliance. Because we as a nation must
be truly committed to reducing rates
of unintended pregnancy and abortion.
We must come together despite our dif-
ferences. We must pass this EPICC bill
into law.

Mr. REID. Mr. President, I am proud
to introduce today, with Senator
SNOWE, the Equity in Prescription and
Contraception Coverage Act of 1997. I
have said time and time again that if
men suffered from the same illnesses as
women, the biomedical research com-
munity would be much closer to elimi-
nating diseases that strike women. I
believe this is a similar type of issue. If
men had to pay for contraceptive drugs
and devices, the insurance industry
would cover them.

The health industry has done a poor
job of responding to women’s health
needs. Women spend 68 percent more in
out-of-pocket costs for health care
than men. Reproductive health care
services account for much of this dif-
ference. According to a study done by
the Alan Guttmacher Institute, 49 per-
cent of all large-group health care
plans do not routinely cover any con-
traceptive method at all, and only 15
percent cover all five of the most com-
mon contraceptive methods. Women
are forced to use disposable income to
pay for family planning services not
covered by their health insurance—the
pill—one of the most common birth
control methods, can cost cover $300 a
year. Therefore, women who lack dis-
posable income are forced to use less
reliable methods of contraception and
risk an unintended pregnancy.

The legislation we introduce today
would require insurers, HMO’s, and em-
ployee health benefit plans that offer
prescription drug benefits to cover con-
traceptive drugs and devices approved
by the FDA. Further, it would require
these insurers to cover outpatient con-
traceptive services if a plan covers
other outpatient services. Lastly, it
would prohibit the imposition of
copays and deductibles for prescription
contraceptives or outpatient services
that are greater than those for other
prescription drugs.

Each year approximately 3,600,000
pregnancies, or 60 percent of all preg-
nancies, in this country are unin-
tended. Of these unintended preg-
nancies, 44 percent end in abortion. Re-
liable family planning methods must
be made available if we wish to reduce
this disturbing number. Further, a re-
duction in unintended pregnancies will
also lead to a reduction in infant mor-
tality, low-birth weight, and maternal
morbidity. In fact, the National Com-
mission to Prevent Infant Mortality
determined that ‘‘infant mortality
could be reduced by 10 percent if all
women not desiring pregnancy used
contraception.’’

Ironically, abortion is routinely cov-
ered by 66 percent of indemnity plans,
67 percent of preferred provider organi-
zations, and 70 percent of HMO’s. Steri-
lization and tubal ligation are also rou-
tinely covered. It does not make sense
financially for insurance companies to
cover these more expensive services,
rather than contraception. Studies in-
dicate that for every dollar of public
funds invested in family planning, $4 to
$14 of public funds is saved in preg-
nancy and health care-related costs.
According to one recent study in the
American Journal of Public Health, by
increasing the number of women who
use oral contraceptives by 15 percent,
health plans would accrue enough sav-
ings in pregnancy care costs to cover
oral contraceptives for all users under
the plan.

It is vitally important to the health
of our country that quality contracep-
tion is not beyond the financial reach
of women. Providing access to contra-
ception will bring down the unintended
pregnancy rate, insure good reproduc-
tive health for women, and reduce the
number of abortions.

It is a significant step, in my opin-
ion, to have support from both pro-life
and pro-choice Senators for this bill.
Prevention is the common ground on
which we can all stand. Let’s begin to
attack the problem of unintended preg-
nancies at its root.

By Mr. JOHNSON (for himself
and Mr. DASCHLE):

S. 744. A bill to authorize the con-
struction of the Fall River Water Users
District Rural Water System and au-
thorize financial assistance to the Fall
River Water Users District, a nonprofit
corporation, in the planning and con-
struction of the water supply system,
and for other purposes; to the Commit-
tee on Energy and Natural Resources.
THE FALL RIVER WATER USERS DISTRICT RURAL

WATER SYSTEM ACT OF 1997

∑ Mr. JOHNSON. Mr. President, today
I am proud to introduce legislation to
authorize a critically important rural
water system in South Dakota, the
Fall River Water Users District Rural
Water System Act of 1997. This legisla-
tion is strongly supported by local
project sponsors who have dem-
onstrated that support by agreeing to
substantial financial contributions
from the local level. I am pleased to in-

troduce this legislation today, along
with my colleague from South Dakota,
Senate Minority Leader TOM DASCHLE.
Both Senator DASCHLE and I were spon-
sors of similar legislation in the 104th
Congress, and we will work together to
enact this necessary rural water legis-
lation in the 105th Congress.

Like many parts of South Dakota,
Fall River County has insufficient
water supplies of reasonable quality
available, and the water supplies that
are available do not meet the mini-
mum health and safety standards. In
addition to improving the health of
residents in the region, I strongly be-
lieve that these rural drinking water
delivery projects will help to stabilize
the rural economy in both regions.
Water is a basic commodity and is es-
sential if we are to foster rural devel-
opment in many parts of rural South
Dakota, including the Fall River Coun-
ty area.

Past cycles of severe drought in the
southeastern area of Fall River County
have left local residents without a sat-
isfactory water supply and during 1990,
many homeowners and ranchers were
forced to haul water to sustain their
water needs.

Currently, many residents are either
using bottled water for human con-
sumption or they are using distillers
due to the poor quality of the water
supplies available. After conducting a
feasibility study and preliminary engi-
neering report, the best available, reli-
able, and safe rural and municipal
water supply to serve the needs of the
Fall River Water Users District con-
sists of a Madison Aquifer well, three
separate water storage reservoirs,
three pumping stations, and approxi-
mately 200 miles of pipeline. The legis-
lation I am introducing today author-
izes the Bureau of Reclamation to con-
struct a rural water system in Fall
River County as described above. The
Fall River system will serve rural resi-
dents, as well as the community of
Oelrichs and the Angostura State
Recreation Area.

Mr. President, South Dakota is
plagued by water of exceedingly poor
quality, and the Fall River County
rural water project is an effort to help
provide clean water—a commodity
most of us take for granted—to the
people of South Dakota. I am a strong
believer in the role of the Federal Gov-
ernment to help in the delivery of rural
water, and I hope to continue to ad-
vance that agenda both in South Da-
kota and around the country. I urge
my colleagues to support this legisla-
tion, and I look forward to working
with my colleagues on the Energy and
Natural Resources Committee to move
forward on enactment as quickly as
possible.

Mr. President, I ask unanimous con-
sent the text of the bill be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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S. 744

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Fall River
Water Users District Rural Water System
Act of 1997’’.
SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds that—
(1) there are insufficient water supplies of

reasonable quality available to the members
of the Fall River Water Users District Rural
Water System located in Fall River County,
South Dakota, and the water supplies that
are available are of poor quality and do not
meet minimum health and safety standards,
thereby posing a threat to public health and
safety;

(2) past cycles of severe drought in the
southeastern area of Fall River County have
left residents without a satisfactory water
supply, and, during 1990, many home owners
and ranchers were forced to haul water to
sustain their water needs;

(3) because of the poor quality of water
supplies, most members of the Fall River
Water Users District are forced to either
haul bottled water for human consumption
or use distillers;

(4) the Fall River Water Users District
Rural Water System has been recognized by
the State of South Dakota; and

(5) the best available, reliable, and safe
rural and municipal water supply to serve
the needs of the Fall River Water Users Dis-
trict Rural Water System members consists
of a Madison Aquifer well, 3 separate water
storage reservoirs, 3 pumping stations, and
approximately 200 miles of pipeline.

(b) PURPOSES.—The purposes of this Act
are—

(1) to ensure a safe and adequate munici-
pal, rural, and industrial water supply for
the members of the Fall River Water Users
District Rural Water System in Fall River
County, South Dakota;

(2) to assist the members of the Fall River
Water Users District in developing safe and
adequate municipal, rural, and industrial
water supplies; and

(3) to promote the implementation of
water conservation programs by the Fall
River Water Users District Rural Water Sys-
tem.
SEC. 3. DEFINITIONS.

In this Act:
(1) ENGINEERING REPORT.—The term ‘‘engi-

neering report’’ means the study entitled
‘‘Supplemental Preliminary Engineering Re-
port for Fall River Water Users District’’
published in August 1995.

(2) PROJECT CONSTRUCTION BUDGET.—The
term ‘‘project construction budget’’ means
the description of the total amount of funds
that are needed for the construction of the
water supply system, as described in the en-
gineering report.

(3) PUMPING AND INCIDENTAL OPERATIONAL
REQUIREMENTS.—The term ‘‘pumping and in-
cidental operational requirements’’ means
all power requirements that are incidental to
the operation of intake facilities, pumping
stations, water treatment facilities, cooling
facilities, reservoirs, and pipelines to the
point of delivery of water by the Fall River
Water Users District Rural Water System to
each entity that distributes water at retail
to individual users.

(4) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of the Interior, acting
through the Director of the Bureau of Rec-
lamation.

(5) WATER SUPPLY SYSTEM.—The term
‘‘water supply system’’ means the Fall River
Water Users District Rural Water System, a
nonprofit corporation, established and oper-

ated substantially in accordance with the en-
gineering report.
SEC. 4. FEDERAL ASSISTANCE FOR WATER SUP-

PLY SYSTEM.
(a) IN GENERAL.—The Secretary shall make

grants to the water supply system for the
Federal share of the costs of the planning
and construction of the water supply system.

(b) SERVICE AREA.—The water supply sys-
tem shall provide for safe and adequate mu-
nicipal, rural, and industrial water supplies,
mitigation of wetlands areas, and water con-
servation within the boundaries of the Fall
River Water Users District, described as fol-
lows: bounded on the north by the Angostura
Reservoir, the Cheyenne River, and the line
between Fall River and Custer Counties,
bounded on the east by the line between Fall
River and Shannon Counties, bounded on the
south by the line between South Dakota and
Nebraska, and bounded on the west by the
Igloo-Provo Water Project District.

(c) AMOUNT OF GRANTS.—Grants made
available under subsection (a) to the water
supply system shall not exceed the Federal
share under section 9.

(d) LIMITATION ON AVAILABILITY OF CON-
STRUCTION FUNDS.—The Secretary shall not
obligate funds for the construction of the
water supply system until—

(1) the requirements of the National Envi-
ronmental Policy Act of 1969 (42 U.S.C. 4321
et seq.) are met with respect to the water
supply system; and

(2) a final engineering report has been pre-
pared and submitted to Congress for a period
of not less than 90 days before the com-
mencement of construction of the system.
SEC. 5. MITIGATION OF FISH AND WILDLIFE

LOSSES.
Mitigation of fish and wildlife losses in-

curred as a result of the construction and op-
eration of the water supply system shall be
on an acre-for-acre basis, based on ecological
equivalency, concurrent with project con-
struction, as provided in the engineering re-
port.
SEC. 6. USE OF PICK-SLOAN POWER.

(a) IN GENERAL.—From power designated
for future irrigation and drainage pumping
for the Pick-Sloan Missouri River Basin Pro-
gram, the Western Area Power Administra-
tion shall make available the capacity and
energy required to meet the pumping and in-
cidental operational requirements of the
water supply system during the period begin-
ning May 1 and ending October 31 of each
year.

(b) CONDITIONS.—The capacity and energy
described in subsection (a) shall be made
available on the following conditions:

(1) The water supply system shall be oper-
ated on a not-for-profit basis.

(2) The water supply system shall contract
to purchase its entire electric service re-
quirements, including the capacity and en-
ergy made available under subsection (a),
from a qualified preference power supplier
that itself purchases power from the Western
Area Power Administration.

(3) The rate schedule applicable to the ca-
pacity and energy made available under sub-
section (a) shall be the firm power rate
schedule of the Pick-Sloan Eastern Division
of the Western Area Power Administration
in effect when the power is delivered by the
Administration.

(4) It shall be agreed by contract among—
(A) the Western Area Power Administra-

tion;
(B) the power supplier with which the

water supply system contracts under para-
graph (2);

(C) the power supplier of the entity de-
scribed in subparagraph (B); and

(D) the Fall River Water Users District;
that in the case of the capacity and energy
made available under subsection (a), the ben-

efit of the rate schedule described in para-
graph (3) shall be passed through to the
water supply system, except that the power
supplier of the water supply system shall not
be precluded from including, in the charges
of the supplier to the water system for the
electric service, the other usual and cus-
tomary charges of the supplier.
SEC. 7. NO LIMITATION ON WATER PROJECTS IN

STATE.
This Act does not limit the authorization

for water projects in South Dakota under
law in effect on or after the date of enact-
ment of this Act.
SEC. 8. WATER RIGHTS.

Nothing in this Act—
(1) invalidates or preempts State water law

or an interstate compact governing water;
(2) alters the rights of any State to any ap-

propriated share of the waters of any body of
surface or ground water, whether determined
by past or future interstate compacts or by
past or future legislative or final judicial al-
locations;

(3) preempts or modifies any Federal or
State law, or interstate compact, dealing
with water quality or disposal; or

(4) confers on any non-Federal entity the
ability to exercise any Federal right to the
waters of any stream or to any ground water
resource.
SEC. 9. FEDERAL SHARE.

The Federal share under section 4 shall be
80 percent of—

(1) the amount allocated in the total
project construction budget for the planning
and construction of the water supply system
under section 4; and

(2) such sums as are necessary to defray in-
creases in development costs reflected in ap-
propriate engineering cost indices after Au-
gust 1, 1995.
SEC. 10. NON-FEDERAL SHARE.

The non-Federal share under section 4
shall be 20 percent of—

(1) the amount allocated in the total
project construction budget for the planning
and construction of the water supply system
under section 4; and

(2) such sums as are necessary to defray in-
creases in development costs reflected in ap-
propriate engineering cost indices after Au-
gust 1, 1995.
SEC. 11. CONSTRUCTION OVERSIGHT.

(a) AUTHORIZATION.—The Secretary may
provide construction oversight to the water
supply system for areas of the water supply
system.

(b) PROJECT OVERSIGHT ADMINISTRATION.—
The amount of funds used by the Secretary
for planning and construction of the water
supply system may not exceed an amount
equal to 3 percent of the amount provided in
the total project construction budget for the
portion of the project to be constructed in
Fall River County, South Dakota.
SEC. 12. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated—
(1) $3,600,000 for the planning and construc-

tion of the water system under section 4; and
(2) such sums as are necessary to defray in-

creases in development costs reflected in ap-
propriate engineering cost indices after Au-
gust 1, 1995.

f

ADDITIONAL COSPONSORS

S. 63
At the request of Mr. FEINGOLD, the

name of the Senator from Massachu-
setts [Mr. KENNEDY] was added as a co-
sponsor of S. 63, a bill to amend certain
Federal civil rights statutes to prevent
the involuntary application of arbitra-
tion to claims that arise from unlawful



CONGRESSIONAL RECORD — SENATES4490 May 14, 1997
employment discrimination based on
race, color, religion, sex, national ori-
gin, age, or disability, and for other
purposes.

S. 114

At the request of Mr. INOUYE, the
names of the Senator from Arkansas
[Mr. HUTCHINSON], and the Senator
from Nevada [Mr. REID] were added as
cosponsors of S. 114, a bill to repeal the
reduction in the deductible portion of
expenses for business meals and enter-
tainment.

S. 364

At the request of Mr. LIEBERMAN, the
name of the Senator from Minnesota
[Mr. GRAMS] was added as a cosponsor
of S. 364, a bill to provide legal stand-
ards and procedures for suppliers of
raw materials and component parts for
medical devices.

S. 394

At the request of Mr. LEAHY, the
name of the Senator from New Mexico
[Mr. BINGAMAN] was added as a cospon-
sor of S. 394, a bill to partially restore
compensation levels to their past
equivalent in terms of real income and
establish the procedure for adjusting
future compensation of justices and
judges of the United States.

S. 498

At the request of Mr. CHAFEE, the
name of the Senator from Illinois [Ms.
MOSELEY-BRAUN] was added as a co-
sponsor of S. 498, a bill to amend the
Internal Revenue Code of 1986 to allow
an employee to elect to receive taxable
cash compensation on lieu of non-
taxable parking benefits, and for other
purposes.

S. 499

At the request of Mr. CHAFEE, the
name of the Senator from New York
[Mr. D’AMATO] was added as a cospon-
sor of S. 499, a bill to amend the Inter-
nal Revenue Code of 1986 to provide an
election to exclude from the gross es-
tate of a decedent the value of certain
land subject to a qualified conservation
easement, and to make technical
changes to alternative valuation rules.

S. 511

At the request of Mr. CHAFEE, the
names of the Senator from Maryland
[Ms. MIKULSKI], the Senator from Ha-
waii [Mr. INOUYE], and the Senator
from Michigan [Mr. LEVIN] were added
as cosponsors of S. 511, a bill to require
that the health and safety of a child be
considered in any foster care or adop-
tion placement, to eliminate barriers
to the termination of parental rights in
appropriate cases, to promote the adop-
tion of children with special needs, and
for other purposes.

S. 518

At the request of Mr. ABRAHAM, the
name of the Senator from Iowa [Mr.
GRASSLEY] was added as a cosponsor of
S. 518, a bill to control crime by requir-
ing mandatory victim restitution.

S. 575

At the request of Mr. DURBIN, the
name of the Senator from Rhode Island
[Mr. REED] was added as a cosponsor of

S. 575, a bill to amend the Internal
Revenue Code of 1986 to increase the
deduction for health insurance costs of
self-employed individuals.

S. 597

At the request of Mr. BINGAMAN, the
names of the Senator from Vermont
[Mr. LEAHY], the Senator from North
Carolina [Mr. FAIRCLOTH], and the Sen-
ator from Kentucky [Mr. FORD] were
added as cosponsors of S. 597, a bill to
amend title XVIII of the Social Secu-
rity Act to provide for coverage under
part B of the medicare program of med-
ical nutrition therapy services fur-
nished by registered dietitians and nu-
trition professionals.

S. 648

At the request of Mr. GORTON, the
name of the Senator from Wyoming
[Mr. ENZI] was added as a cosponsor of
S. 648, a bill to establish legal stand-
ards and procedures for product liabil-
ity litigation, and for other purposes.

S. 664

At the request of Mr. KENNEDY, the
names of the Senator from New Jersey
[Mr. LAUTENBERG], and the Senator
from Rhode Island [Mr. REED] were
added as cosponsors of S. 664, a bill to
establish tutoring assistance programs
to help children learn to read well.

S. 674

At the request of Mr. CHAFEE, the
name of the Senator from Florida [Mr.
GRAHAM] was added as a cosponsor of S.
674, a bill to amend title XIX of the So-
cial Security Act to encourage States
to expand health coverage of low in-
come children and pregnant women and
to provide funds to promote outreach
efforts to enroll eligible children under
health insurance programs.

S. 716

At the request of Mr. CRAIG, the
name of the Senator from Washington
[Mrs. MURRAY] was added as a cospon-
sor of S. 716, a bill to establish a Joint
United States-Canada Commission on
Cattle and Beef to identify, and rec-
ommend means of resolving, national,
regional, and provincial trade-distort-
ing differences between the countries
with respect to the production, proc-
essing, and sale of cattle and beef, and
for other purposes.

S. 717

At the request of Mr. KENNEDY, the
name of the Senator from Virginia [Mr.
ROBB] was added as a cosponsor of S.
717, a bill to amend the Individuals
with Disabilities Education Act, to re-
authorize and make improvements to
that Act, and for other purposes.

S. 732

At the request of Mr. FAIRCLOTH, the
names of the Senator from Georgia
[Mr. COVERDELL], the Senator from
Oklahoma [Mr. INHOFE], the Senator
from New Hampshire [Mr. GREGG], the
Senator from Alabama [Mr. SESSIONS],
the Senator from Missouri [Mr.
ASHCROFT], the Senator from Nebraska
[Mr. HAGEL], the Senator from South
Carolina [Mr. THURMOND], the Senator
from Alabama [Mr. SHELBY], the Sen-

ator from Idaho [Mr. CRAIG], the Sen-
ator from Kentucky [Mr. MCCONNELL],
the Senator from Mississippi [Mr.
LOTT], the Senator from Montana [Mr.
BURNS], the Senator from Washington
[Mr. GORTON], the Senator from New
Hampshire [Mr. SMITH], the Senator
from Minnesota [Mr. GRAMS], the Sen-
ator from Kansas [Mr. BROWNBACK], the
Senator from Arkansas [Mr. HUTCHIN-
SON], and the Senator from Texas [Mr.
GRAMM] were added as cosponsors of S.
732, a bill to require the Secretary of
the Treasury to mint and issue coins in
commemoration of the centennial an-
niversary of the first manned flight of
Orville and Wilbur Wright in Kitty
Hawk, North Carolina, on December 17,
1903.

SENATE JOINT RESOLUTION 6

At the request of Mr. KYL, the names
of the Senator from North Carolina
[Mr. HELMS], the Senator from North
Carolina [Mr. FAIRCLOTH], and the Sen-
ator from Alaska [Mr. MURKOWSKI]
were added as cosponsors of Senate
Joint Resolution 6, a joint resolution
proposing an amendment to the Con-
stitution of the United States to pro-
tect the rights of crime victims.

SENATE CONCURRENT RESOLUTION 7

At the request of Mr. SARBANES, the
name of the Senator from North Da-
kota [Mr. DORGAN] was added as a co-
sponsor of Senate Concurrent Resolu-
tion 7, a concurrent resolution express-
ing the sense of Congress that Federal
retirement cost-of-living adjustments
should not be delayed.

SENATE CONCURRENT RESOLUTION 21

At the request of Mr. MOYNIHAN, the
name of the Senator from South Caro-
lina [Mr. HOLLINGS] was added as a co-
sponsor of Senate Concurrent Resolu-
tion 21, a concurrent resolution con-
gratulating the residents of Jerusalem
and the people of Israel on the thirti-
eth anniversary of the reunification of
that historic city, and for other pur-
poses.

SENATE RESOLUTION 76

At the request of Mr. THURMOND, the
names of the Senator from Hawaii [Mr.
INOUYE], the Senator from North Caro-
lina [Mr. HELMS], the Senator from
Idaho [Mr. KEMPTHORNE], the Senator
from Ohio [Mr. GLENN], the Senator
from Alaska [Mr. STEVENS], the Sen-
ator from Connecticut [Mr. DODD], the
Senator from New Mexico [Mr. BINGA-
MAN], the Senator from Maine [Ms.
COLLINS], the Senator from Alabama
[Mr. SHELBY], the Senator from North
Carolina [Mr. FAIRCLOTH], the Senator
from South Carolina [Mr. HOLLINGS],
the Senator from Montana [Mr.
BURNS], the Senator from Connecticut
[Mr. LIEBERMAN], and the Senator from
Nebraska [Mr. KERREY] were added as
cosponsors of Senate Resolution 76, a
resolution proclaiming a nationwide
moment of remembrance, to be ob-
served on Memorial Day, May 26, 1997,
in order to appropriately honor Amer-
ican patriots lost in the pursuit of
peace of liberty around the world.
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AMENDMENTS SUBMITTED

THE FAMILY FRIENDLY
WORKPLACE ACT OF 1997

ABRAHAM AMENDMENTS NOS. 254–
255

(Ordered to lie on the table.)
Mr. ABRAHAM submitted two

amendments intended to be proposed
by him to the bill (S. 4) to amend the
Fair Labor Standards Act of 1938 to
provide to private sector employees the
same opportunities for time-and-a-half
compensatory time off, biweekly work
programs, and flexible credit hour pro-
grams as Federal employees currently
enjoy to help balance the demands and
needs of work and family to clarify the
provisions relating to exemptions of
certain professionals from the mini-
mum wage and overtime requirements
of the Fair Labor Standards Act of
1938, and for other purposes, as follows:

AMENDMENT NO. 254
On page 26, strike lines 2 through 9 and

insert the following:
‘‘(g)(1) In addition to any amount that an

employer is liable under the second sentence
of subsection (b) for a violation of a provi-
sion of section 13A, an employer that vio-
lates section 13A(d) shall be liable to the em-
ployee affected for an additional sum equal
to twice that amount.

‘‘(2) The employer shall be subject to
such liability in addition to any other rem-
edy available for such violation under this
section or section 17.’’.

AMENDMENT NO. 255
On page 8, strike lines 6 through 14 and in-

sert the following:
‘‘(A) twice the product of—
‘‘(i) the rate of compensation (determined

in accordance with section 7(r)(8)(A)); and
‘‘(ii)(I) the number of hours of compen-

satory time off involved in the violation that
was initially accrued by the employee;
minus

‘‘(II) the number of such hours used by the
employee; and

‘‘(B) as liquidated damages, twice the prod-
uct of—’’.

GRASSLEY AMENDMENT NO. 256

(Ordered to lie on the table.)
Mr. GRASSLEY submitted an

amendment intended to be proposed by
him to the bill, S. 4, supra; as follows:

At the end of the bill, add the following:
SEC. 4. APPLICATION OF LAWS TO LEGISLATIVE

BRANCH.
(a) DEFINITIONS.—In this section, the terms

‘‘Board’’, ‘‘covered employee’’, and ‘‘employ-
ing office’’ have the meanings given the
terms in sections 101 and 203 of Public Law
104–1.

(b) BIWEEKLY WORK PROGRAMS; FLEXIBLE
CREDIT HOUR PROGRAMS; EXEMPTIONS.—

(1) IN GENERAL.—The rights and protec-
tions established by sections 13(m) and 13A
of the Fair Labor Standards Act of 1938, as
added by section 3, shall apply to covered
employees.

(2) REMEDY.—The remedy for a violation of
paragraph (1) shall be such remedy, including
liquidated damages, as would be appropriate
if awarded under section 16(b) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 216(b)),
and (in the case of a violation concerning

section 13A(d) of such Act), section 16(g)(1) of
such Act (29 U.S.C. 216(g)(1)).

(3) ADMINISTRATION.—The Office of Compli-
ance shall exercise the same authorities and
perform the same duties with respect to the
rights and protections described in para-
graph (1) as the Office exercises and performs
under title III of Public Law 104–1 with re-
spect to the rights and protections described
in section 203 of such law.

(4) PROCEDURES.—Title IV and section 225
of Public Law 104–1 shall apply with respect
to violations of paragraph (1).

(5) REGULATIONS.—
(A) IN GENERAL.—The Board shall, pursu-

ant to section 304 of Public Law 104–1, issue
regulations to implement this subsection.

(B) AGENCY REGULATIONS.—The regulations
issued under subparagraph (A) shall be the
same as substantive regulations promulgated
by the Secretary of Labor to implement the
statutory provisions referred to in paragraph
(1) except insofar as the Board may deter-
mine, for good cause shown and stated to-
gether with the regulation, that a modifica-
tion of the regulations would be more effec-
tive for the implementation of the rights and
protections under this subsection.

(c) COMPENSATORY TIME OFF.—
(1) REGULATIONS.—The Board shall, pursu-

ant to paragraphs (1) and (2) of section 203(c),
and section 304, of Public Law 104–1, issue
regulations to implement section 203 of such
law with respect to section 7(r) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 207(r)),
as added by section 3(a).

(2) REMEDY.—The remedy for a violation of
section 203(a) of Public Law 104–1 shall be
such remedy, including liquidated damages,
as would be appropriate if awarded under
section 16(b) of the Fair Labor Standards Act
of 1938 (29 U.S.C. 216(b)), and (in the case of
a violation concerning section 7(r)(6)(A) of
such Act (29 U.S.C. 207(r)(6)(A))), section
16(f)(1) of such Act (29 U.S.C. 216(f)(1)).

(3) EFFECTIVE DATE.—Subsection (a)(3), and
paragraphs (3) and (4) of subsection (c), of
section 203 of Public Law 104–1 cease to be ef-
fective on the date of enactment of this Act.

(d) RULES OF APPLICATION.—For purposes
of the application under this section of sec-
tions 7(r) and 13A of the Fair Labor Stand-
ards Act of 1938 to covered employees of an
employing office, a reference in such sec-
tions—

(1) to a statement of an employee that is
made, kept, and preserved in accordance
with section 11(c) of such Act shall be consid-
ered to be a reference to a statement that is
made, kept in the records of the employing
office, and preserved until 1 year after the
last day on which—

(A) the employing office has a policy offer-
ing compensatory time off, a biweekly work
program, or a flexible credit hour program in
effect under section 7(r) or 13A of such Act,
as appropriate; and

(B) the employee is subject to an agree-
ment described in section 7(r)(3) of such Act
or subsection (b)(2)(A) or (c)(2)(A) of section
13A of such Act, as appropriate; and

(2) to section 9(a) of the National Labor
Relations Act (29 U.S.C. 159(a)) shall be con-
sidered to be a reference to subchapter II of
chapter 71 of title 5, United States Code.

(e) EFFECTIVE DATE.—
(1) IN GENERAL.—This section shall take ef-

fect, with respect to the application of sec-
tion 7(r), 13(m), or 13A of the Fair Labor
Standards Act of 1938 to covered employees,
on the earlier of—

(A) the effective date of regulations pro-
mulgated by the Secretary of Labor to im-
plement such section; and

(B) the effective date of regulations issued
by the Board as described in subsection (b)(5)
or (c)(1) to implement such section.

(2) CONSTRUCTION.—A regulation promul-
gated by the Secretary of Labor to imple-

ment section 7(r), 13(m), or 13A of such Act
shall be considered to be the most relevant
substantive executive agency regulation pro-
mulgated to implement such section, for pur-
poses of carrying out section 411 of Public
Law 104–1.

WELLSTONE AMENDMENTS NOS.
257–264

(Ordered to lie on the table.)
Mr. WELLSTONE submitted eight

amendments intended to be proposed
by him to the bill, S. 4, supra; as fol-
lows:

AMENDMENT NO. 257
Beginning on page 9, strike line 19 and all

that follows through page 10, line 3 and in-
sert the following:

‘‘(9)(A) An employee shall be permitted by
an employer to use any compensatory time
off provided under paragraph (2)—

‘‘(i) for any reason that qualifies for leave
under—

‘‘(I) section 102(a) of the Family and Medi-
cal Leave Act of 1993 (29 U.S.C. 2612(a)), irre-
spective of whether the employer is covered,
or the employee is eligible, under such Act;
or

‘‘(II) an applicable State law that provides
greater family or medical leave rights than
does the Family and Medical Leave Act of
1993 (29 U.S.C. 2601 et seq.);

‘‘(ii) for any reason after providing notice
to the employer not later than 2 weeks prior
to the date on which the compensatory time
off is to be used, except that an employee
may not be permitted to use compensatory
time off under this clause if the use of the
compensatory time off will cause substantial
and grievous injury to the operations of the
employer; or

‘‘(iii) for any reason after providing notice
to the employer later than 2 weeks prior to
the date on which the compensatory time off
is to be used, except that an employee may
not be permitted to use compensatory time
off under this clause if the use of the com-
pensatory time off will unduly disrupt the
operations of the employer.’’

AMENDMENT NO. 258
On page 28, after line 16, add the following:

SEC. 4. COMMISSION ON WORKPLACE FLEXIBIL-
ITY.

(a) ESTABLISHMENT.—There is established a
Commission on Workplace Flexibility (re-
ferred to in this section as the ‘‘Commis-
sion’’).

(b) MEMBERSHIP.—The Commission shall be
composed, and the members of the Commis-
sion shall be appointed, in accordance with
paragraphs (1) and (2) of subsection (a), and
subsection (b), of section 303 of the Family
and Medical Leave Act of 1993 (29 U.S.C.
2633(a) (1) and (2), and (b)).

(c) DUTIES.—
(1) STUDY.—The Commission shall conduct

a comprehensive study of the impact of this
Act, and the amendments made by this Act,
on public and private sector employees, in-
cluding the impact of this Act, and the
amendments made by this Act—

(A) on the average earnings of employees,
the hours of work of employees, the work
schedules of employees, and the flexibility of
scheduling work to accommodate family
needs; and

(B) on the ability of employees to obtain
the compensation to which the employees
are entitled.

(2) REPORT.—
(A) IN GENERAL.—Not later than 1 year

prior to the termination date of the Commis-
sion prescribed by subsection (e), the Com-
mission shall prepare and submit to the ap-
propriate committees of Congress and the
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Secretary of Labor, a report concerning the
findings of the study described in paragraph
(1).

(B) RECOMMENDATIONS.—The report de-
scribed in subparagraph (A) shall include
recommendations on whether—

(i) the compensatory time provisions of the
Fair Labor Standards Act of 1938 (29 U.S.C.
201 et seq.) should be modified or extended,
including—

(I) a recommendation on whether particu-
lar classes of employees or industries should
be exempted or otherwise provided special
treatment under the provisions; and

(II) a recommendation on whether addi-
tional protections should be provided, in-
cluding additional protections for employees
of public agencies.

(C) SPECIAL RULE.—The Commission shall
have no obligation to conduct a study and
issue a report pursuant to this section if
funds are not authorized and appropriated
for that purpose.

(d) COMPENSATION AND POWERS.—The com-
pensation and powers of the Commission
shall be as prescribed by sections 304 and 305,
respectively, of the Family and Medical
Leave Act of 1993 (29 U.S.C. 2634 and 2635).

(e) TRAVEL EXPENSES.—The members of
the Commission shall be allowed reasonable
travel expenses in accordance with section
304(b) of the Family and Medical Leave Act
of 1993 (29 U.S.C. 2634(b)).

(f) TERMINATION.—The Commission shall
terminate 4 years after the date of enact-
ment of this Act.
SEC. 5. CESSATION OF EFFECTIVENESS.

This Act, and the amendments made by
this Act, cease to be effective 4 years after
the date of enactment of this Act.

AMENDMENT NO. 259
On page 10, strike lines 4 through 7 and in-

sert the following:
‘‘(10) In a case in which an employee uses

accrued compensatory time off under this
subsection, the accrued compensatory time
off used shall be considered as hours worked
during the applicable workweek or other
work period for the purposes of overtime
compensation and calculation of entitlement
to employment benefits.

‘‘(11)(A) The term ‘compensatory time off’
means the hours during which an employee
is not working and for which the employee is
compensated in accordance with this sub-
section in lieu of monetary overtime com-
pensation.

‘‘(B) The term ‘monetary overtime com-
pensation’ means the compensation required
by subsection (a).’’.

AMENDMENT NO. 260
On page 10, strike line 4, and insert the fol-

lowing:
‘‘(10) The entire liquidated value of an em-

ployee’s accumulated compensatory time,
calculated as provided for in this subsection,
shall, for purposes of proceedings in bank-
ruptcy under title 11, United States Code, be
treated as unpaid wages earned by the indi-
vidual as of—

‘‘(A) the date the employer was or becomes
legally or contractually obligated to provide
monetary compensation to the employee for
the compensatory time; or

‘‘(B) if the employer was not legally or
contractually obligated to provide such mon-
etary compensation prior to ceasing to do
business, the date of ceasing to do business.

‘‘(11) The terms ‘monetary overtime com-
pensation’ ’’.

AMENDMENT NO. 261
Beginning on page 3, strike lines 15

through 23 and insert the following:
‘‘(B) In this subsection:

‘‘(i) The term ‘employee’ does not include—
‘‘(I) an employee of a public agency;
‘‘(II) an employee who is a part-time em-

ployee;
‘‘(III) an employee who is a temporary em-

ployee; and
‘‘(IV) an employee who is a seasonal em-

ployee.
‘‘(ii) The term ‘employer’ does not in-

clude—
‘‘(I) a public agency; and
‘‘(II) an employer in the garment industry.
‘‘(iii) The term ‘employer in the garment

industry’ means an employer who is involved
in the manufacture of apparel.

‘‘(iv) The term ‘part-time employee’ means
an employee whose regular workweek for the
employer involved is less than 35 hours per
week.

‘‘(v) The term ‘seasonal employee’ means
an employee in—

‘‘(I) the construction industry;
‘‘(II) agricultural employment (as defined

by section 3(3) of the Migrant and Seasonal
Agricultural Worker Protection Act (29
U.S.C. 1802(3))); or

‘‘(III) any other industry that the Sec-
retary by regulation determines is a seasonal
industry.

‘‘(vi) The term ‘temporary employee’
means an employee who is employed by an
employer for a season or other term of less
than 12 months, or is otherwise treated by
the employer as not a permanent employee
of the employer.’’

AMENDMENT NO. 262
Beginning on page 10, strike line 17 and all

that follows through page 26, line 18.

AMENDMENT NO. 263
On page 28, after line 16, add the following:

SEC. 4. EFFECTIVE DATE.
This Act shall not take effect until the

Secretary of Labor—
(1) makes a written determination that the

aggregate number of complaints that are
subject to investigation by the Wage and
Hour Division of the Employment Standards
Administration of the Department of Labor
and unresolved by the Secretary of Labor for
the year involved is less than 10 percent of
the aggregate number of all complaints that
are subject to investigation by the Wage and
Hour Division of the Employment Standards
Administration of the Department of Labor
for the preceding calendar year; and

(2) submits the determination to the appro-
priate committees of Congress.

AMENDMENT NO. 264
At the appropriate place, insert the follow-

ing:
SEC. ll. BATTERED WOMEN’S FAMILY LEAVE

AND SAFETY.
(a) REFERENCE.—whenever in this section

an amendment or repeal is expressed in
terms of an amendment to, or repeal of, a
section or other provision, the reference
shall be considered to be made to a section
or other provision of the Family and Medical
Leave Act of 1993 (29 U.S.C. 2601 et seq.).

(b) FINDINGS AND PURPOSES.—
(1) FINDINGS.—Congress finds that—
(A) violence against women is the leading

cause of physical injury to women, and the
department of justice estimates that inti-
mate partners commit more than 1,000,000
violent crimes against women every year;

(B) approximately 95 percent of the victims
of domestic violence are women;

(C) in the united states, a woman is more
likely to be assaulted, injured, raped, or
killed by a male partner than by any other
type of assailant;

(D) the bureau of labor statistics predicts
that women will account for two-thirds of all

new entrants into the workforce between
now and the year 2000;

(E) violence against women dramatically
affects women’s workforce participation, in-
sofar as one-quarter of the battered women
surveyed had lost a job due at least in part
to the effects of domestic violence, and over
one-half had been harassed by their abuser at
work;

(F) a study by Domestic Violence Interven-
tion Services, Inc found that 96 percent of
employed domestic violence victims had
some type of problem in the workplace as a
direct result of their abuse or abuser;

(G) the availability of economic support is
a critical factor in a women’s ability to
leave abusive situations that threaten them
and their children, and over one-half of the
battered women surveyed stayed with their
batterers because they lacked resources to
support themselves and their children;

(H) a report by the New York City victims
services agency found that abusive spouses
and lovers harass 74 percent of battered
women at work, 54 percent of battering vic-
tims miss at least 3 days of work per month,
56 percent are late for work at least 5 times
per month, and a University of Minnesota
study found that 24 percent of women in sup-
port groups for battered women had lost a
job partly because of being abused;

(I) 49 percent of senior executives recently
surveyed said domestic violence has a harm-
ful effect on their company’s productivity, 47
percent said domestic violence negatively af-
fects attendance, and 44 percent said domes-
tic violence increases health care costs, and
the bureau of national affairs estimates that
domestic violence costs employers between
$3,000,000,000 and $5,000,000,000 per year; and

(J) existing federal and state legislation
does not expressly authorize battered women
to take leave from work to seek legal assist-
ance and redress, counseling, or assistance
with safety planning and activities.

(2) PURPOSES.—Pursuant to the affirmative
power of congress to enact this section under
section 5 of the Fourteenth Amendment to
the Constitution, as well as under clause 1 of
section 8 of article I of the Constitution and
clause 3 of section 8 of article I of the Con-
stitution, the purposes of this section are—

(A) to promote the national interest in re-
ducing domestic violence by enabling vic-
tims of domestic violence to maintain the fi-
nancial independence necessary to leave abu-
sive situations, to achieve safety and mini-
mize the physical and emotional injuries
from domestic violence, and to reduce the
devastating economic consequences of do-
mestic violence to employers and employees,
by entitling employed victims of domestic
violence to take reasonable leave under the
Family and Medical Leave Act of 1993 (29
U.S.C. 2601 et seq.) to seek medical help,
legal assistance, counseling, and safety plan-
ning and assistance without penalty from
their employer;

(B) to promote the purposes of the Four-
teenth Amendment by protecting the civil
and economic rights of victims of domestic
violence and by furthering the equal oppor-
tunity of women to employment and eco-
nomic self-sufficiency;

(C) to minimize the negative impact on
interstate commerce from dislocations of
employees and harmful effects on productiv-
ity, health care costs, and employer costs
from domestic violence; and

(D) to accomplish the purposes described in
subparagraphs (A) , (B) and (C) in a manner
that accommodates the legitimate interests
of employers.

(c) ENTITLEMENT TO LEAVE FOR DOMESTIC
VIOLENCE.—

(1) AUTHORITY FOR LEAVE.—Section
102(a)(1) (29 U.S.C. 2612(a)(1)) is amended by
adding at the end the following:
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‘‘(A) In order to care for the child or parent

of the employee, if such child or parent is ad-
dressing domestic violence and its effects.

‘‘(B) Because the employee is addressing
domestic violence and its effects, the em-
ployee is unable to perform any of the func-
tions of the position of such employee.’’.

(2) DEFINITION.—section 101 (29 U.S.C. 2611)
is amended by adding at the end the follow-
ing:

‘‘(14) ADDRESSING DOMESTIC VIOLENCE AND
ITS EFFECTS.—The term ‘addressing domestic
violence and its effects’ means—

‘‘(A) experiencing domestic violence;
‘‘(B) seeking medical attention for or re-

covering from injuries caused by domestic
violence;

‘‘(C) seeking legal assistance or remedies,
including communicating with the police or
an attorney, or participating in any legal
proceeding related to domestic violence;

‘‘(D) attending support groups for victims
of domestic violence;

‘‘(E) obtaining psychological counseling re-
lated to experiences of domestic violence;

‘‘(F) participating in safety planning and
other actions to increase safety from future
domestic violence, including temporary or
permanent relocation; and

‘‘(G) any other activity necessitated by do-
mestic violence which must be undertaken
during hours of employment.’’.

(3) INTERMITTENT OR REDUCED LEAVE.—Sec-
tion 102(b) (29 U.S.C. 2612(b)) is amended by
adding at the end the following:

‘‘(3) DOMESTIC VIOLENCE.—Leave under sub-
paragraph (E) or (F) of subsection (a)(1) may
be taken by an employee intermittently or
on a reduced leave schedule. The taking of
leave intermittently or on a reduced leave
schedule pursuant to this paragraph shall
not result in a reduction in the total amount
of leave to which the employee is entitled
under subsection (a) beyond the amount of
leave actually taken.’’.

(4) PAID LEAVE.—Section 102(d)(2)(B) (29
U.S.C. 2612(d)(2)(B)) is amended by striking
‘‘(C) or (D)’’ and inserting ‘‘(C), (D), (E), or
(F)’’.

(5) CERTIFICATION.—section 103 (29 U.S.C.
2613) is amended by redesignating subsection
(e) as subsection (f) and by inserting after
subsection (d) the following:

‘‘(e) DOMESTIC VIOLENCE.—In determining
if an employee meets the requirements of
subparagraph (E) or (F) of section 102(a)(1),
the employer of an employee may require
the employee to provide—

‘‘(1) documentation of the domestic vio-
lence, such as police or court records, or doc-
umentation of the domestic violence from a
shelter worker, attorney, clergy, or medical
or other professional from whom the em-
ployee has sought assistance in addressing
domestic violence and its effects; or

‘‘(2) other corroborating evidence, such as
a statement from any other individual with
knowledge of the circumstances which pro-
vide the basis for the claim, or physical evi-
dence of domestic violence, such as photo-
graphs, torn or bloody clothes, etc.’’.

(6) CONFIDENTIALITY.—section 103 (29 U.S.C.
2613), as amended by subsection (e), is
amended—

(A) in the title by adding before the period
the following: ‘‘; CONFIDENTIALITY’’; and

(B) by adding at the end the following:
‘‘(f) CONFIDENTIALITY.—all evidence of do-

mestic violence experienced by an employee
or the employee’s child or parent, including
an employee’s statement, any corroborating
evidence, and the fact that an employee has
requested leave for the purpose of addressing
domestic violence and its effects, shall be re-
tained in the strictest confidence by the em-
ployer, except to the extent consented to by
the employee where disclosure is necessary
to protect the employee’s safety.’’.

(d) ENTITLEMENT TO LEAVE FOR FEDERAL
EMPLOYEES FOR DOMESTIC VIOLENCE.—

(1) AUTHORITY FOR LEAVE.—Section 6382 of
title 5, United States Code is amended by
adding at the end the following:

‘‘(E) In order to care for the child or parent
of the employee, if such child or parent is ad-
dressing domestic violence and its effects.

‘‘(F) Because the employee is addressing
domestic violence and its effects, the em-
ployee is unable to perform any of the func-
tions of the position of such employee.’’.

(2) DEFINITION.—section 6381 of title 5, unit-
ed states code is amended—

(A) by striking ‘‘and’’ at the end of para-
graph (5);

(B) by striking the period at the end of
paragraph (6) and inserting ‘‘; and’’; and

(C) by adding at the end the following:
‘‘(7) the term ‘addressing domestic violence

and its effects’ means—
‘‘(A) experiencing domestic violence;
‘‘(B) seeking medical attention for or re-

covering from injuries caused by domestic
violence;

‘‘(C) seeking legal assistance or remedies,
including communicating with the police or
an attorney, or participating in any legal
proceeding related to domestic violence;

‘‘(D) attending support groups for victims
of domestic violence;

‘‘(E) obtaining psychological counseling re-
lated to experiences of domestic violence;

‘‘(F) participating in safety planning and
other actions to increase safety from future
domestic violence, including temporary or
permanent relocation; and

‘‘(G) any other activity necessitated by do-
mestic violence which must be undertaken
during hours of employment.’’.

(3) INTERMITTENT OR REDUCED LEAVE.—Sec-
tion 6382(b) of title 5, United States Code, is
amended by adding at the end the following:

‘‘(3) Leave under subparagraph (E) or (F) of
subsection (a)(1) may be taken by an em-
ployee intermittently or on a reduced leave
schedule. The taking of leave intermittently
or on a reduced leave schedule pursuant to
this paragraph shall not result in a reduction
in the total amount of leave to which the
employee is entitled under subsection (a) be-
yond the amount of leave actually taken.’’.

(4) OTHER LEAVE.—Section 6382(d) of title 5,
United States Code, is amended by striking
‘‘(C) or (D)’’ and inserting ‘‘(C), (D), (E), or
(F)’’.

(5) CERTIFICATION.—section 6383 of title 5,
united states code, is amended by redesignat-
ing subsection (e) as subsection (f) and by in-
serting after subsection (d) the following:

‘‘(e) DOMESTIC VIOLENCE.—In determining
if an employee meets the requirements of
subparagraph (E) or (F) of section 6382(a)(1),
the employer of an employee may require
the employee to provide—

‘‘(1) documentation of the domestic vio-
lence, such as police or court records, or doc-
umentation of the domestic violence from a
shelter worker, attorney, clergy, or medical
or other professional from whom the em-
ployee has sought assistance in addressing
domestic violence and its effects; or

‘‘(2) other corroborating evidence, such as
a statement from any other individual with
knowledge of the circumstances which pro-
vide the basis for the claim, or physical evi-
dence of domestic violence, such as photo-
graphs, torn or bloody clothes, etc.’’.

(6) CONFIDENTIALITY.—section 6383 of title
5, united states code, as amended by sub-
section (e), is amended—

(A) in the title by adding before the period
the following: ‘‘; confidentiality’’, and

(B) by adding at the end the following:
‘‘(g) CONFIDENTIALITY.—All evidence of do-

mestic violence experienced by an employee
or the employee’s child or parent, including
an employee’s statement, any corroborating

evidence, and the fact that an employee has
requested leave for the purpose of addressing
domestic violence and its effects, shall be re-
tained in the strictest confidence by the em-
ployer, except to the extent consented to by
the employee where disclosure is necessary
to protect the employee’s safety.’’.

(e) EFFECT ON OTHER LAWS AND EMPLOY-
MENT BENEFITS.—

(1) MORE PROTECTIVE.—Nothing in this sec-
tion or the amendments made by this section
shall be construed to supersede any provision
of any Federal, State or local law, collective
bargaining agreement, or other employment
benefit program which provides leave bene-
fits for employed victims of domestic vio-
lence than the rights established under this
section or such amendments.

(2) LESS PROTECTIVE.—The rights estab-
lished for employees under this section or
the amendments made by this section shall
not be diminished by any collective bargain-
ing agreement, any employment benefit pro-
gram or plan, or any State or local law.

(f) EFFECTIVE DATE.—This section and the
amendments made by this section shall take
effect upon the expiration of 180 days from
the date of the enactment of this section.

GORTON AMENDMENT NO. 265
(Ordered to lie on the table.)
Mr. GORTON submitted an amend-

ment intended to be proposed by him
to the bill, S. 4, supra; as follows:

Beginning on page 10, strike line 8 and all
that follows through page 10, line 6 and in-
sert the following: ‘‘subsection (o)(8).’’.

(4) APPLICATION OF THE COERCION AND REM-
EDIES PROVISIONS TO EMPLOYEES OF STATE
AGENCIES.—Section 7(o) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 207(o)) is
amended—

(A) in paragraph (7), by striking ‘‘(7) For’’
and inserting ‘‘(8) For’’; and

(B) by inserting after paragraph (6), the
following:

‘‘(7)(A) The provisions relating to the pro-
hibition of coercion under subsection
(r)(6)(A) shall apply to an employee and em-
ployer described in this subsection to the
same extent the provisions apply to an em-
ployee and employer described in subsection
(r).

‘‘(B)(i) Except as provided in clause (ii),
the remedies under section 16(f) shall be
made available to an employee described in
this subsection to the same extent the rem-
edies are made available to an employee de-
scribed in subsection (r).

‘‘(ii) In calculating the amount an em-
ployer described in this subsection would be
liable for under section 16(f) to an employee
described in this subsection, the Secretary
shall, in lieu of applying the rate of com-
pensation in the formula described in section
16(f), apply the rate of compensation de-
scribed in paragraph (3)(B).’’.

(5) NOTICE TO EMPLOYEES.—Not later than
30 days after the date of enactment of this
Act, the Secretary of Labor shall revise the
materials the Secretary provides, under reg-
ulations contained in section 516.4 of title 29,
Code of Federal Regulations, to employers
for purposes of a notice explaining the Fair
Labor Standards Act of 1938 to employees so
that the notice reflects the amendments
made to the Act by this subsection.

BAUCUS (AND OTHERS)
AMENDMENT NO. 266

(Ordered to lie on the table.)
Mr. BAUCUS (for himself, Mr.

KERREY, and Ms. LANDRIEU) submitted
an amendment intended to be proposed
by them to the bill, S. 4, supra; as fol-
lows:
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Beginning on page 1, strike line 3 and all

that follows through page 28, line 16 and in-
sert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Family-
Friendly Workplace Act of 1997’’.
SEC. 2. APPLICATION TO CERTAIN EMPLOYEES

IN THE PRIVATE SECTOR.
Section 7 of the Fair Labor Standards Act

of 1938 (29 U.S.C. 207) is amended by adding at
the end the following:

‘‘(r)(1) An employee who is not a part-time,
temporary, or seasonal employee (as defined
in paragraph (13)(C)), who is not an employee
of a public agency or of an employer in the
garment industry, and who is not otherwise
exempted from this subsection by regula-
tions promulgated by the Secretary under
paragraph (3)(D), may receive, in accordance
with this subsection and in lieu of overtime
compensation, compensatory time at a rate
not less than 11⁄2 hours for each hour of em-
ployment for which overtime compensation
is required by this section.

‘‘(2) An employer may provide compen-
satory time to an eligible employee under
paragraph (1) only—

‘‘(A) pursuant to—
‘‘(i) applicable provisions of a collective

bargaining agreement, memorandum of un-
derstanding, or any other written agreement
between the employer and the representative
of the employee; or

‘‘(ii) in the case of an employee who is not
represented by a collective bargaining agent
or other representative designated by the
employee, a plan adopted by the employer
and provided in writing to the employees of
the employer which provides employees with
a voluntary option to receive compensatory
time in lieu of overtime compensation for
overtime work where there is an express,
voluntary written request by an individual
employee for compensatory time in lieu of
overtime compensation, provided to the em-
ployer prior to the performance of any over-
time assignment;

‘‘(B) if the employee has not earned com-
pensatory time in excess of the applicable
limit prescribed by paragraph (3)(A) or in
regulations issued by the Secretary under
paragraph (3)(D);

‘‘(C) if the employee is not required as a
condition of employment to accept or re-
quest compensatory time; and

‘‘(D) if the agreement or plan complies
with the requirements of this subsection and
the regulations promulgated by the Sec-
retary thereunder, including the availability
of compensatory time to similarly situated
employees on an equal basis.

‘‘(3)(A) An employee may earn not more
than a total of 80 hours of compensatory
time in any year or alternative 12-month pe-
riod designated pursuant to subparagraph
(C). The employer shall regularly report to
the employee on the number of compen-
satory hours earned by the employee and the
total amount of the employee’s earned and
unused compensatory time, in accordance
with regulations issued by the Secretary of
Labor.

‘‘(B) Upon the request of an employee who
has earned compensatory time, the employer
shall, within 15 days after the request, pro-
vide monetary compensation for any such
compensatory time at a rate not less than
the regular rate earned by the employee at
the time the employee performed the over-
time work or the employee’s regular rate at
the time such monetary compensation is
paid, whichever is higher.

‘‘(C) Not later than January 31 of each cal-
endar year, an employer shall provide mone-
tary compensation to each employee of the
employer for any compensatory time earned
during the preceding calendar year for which

the employee has not already received mone-
tary compensation (either through compen-
satory time or cash payment) at a rate not
less than the regular rate earned by the em-
ployee at the time the employee performed
the overtime work or the employee’s regular
rate at the time such monetary compensa-
tion is paid, whichever is higher. An agree-
ment or plan under paragraph (2) may des-
ignate a 12-month period other than the cal-
endar year, in which case such monetary
compensation shall be provided not later
than 31 days after the end of such 12-month
period. An employee may voluntarily, at the
employee’s own initiative, request in writing
that such end-of-year payment of monetary
compensation for earned compensatory time
be delayed for a period not to exceed 3
months. This subparagraph shall have no ef-
fect on the limit on earned compensatory
time set forth in subparagraph (A) or in reg-
ulations issued by the Secretary pursuant to
subparagraph (D).

‘‘(D) The Secretary may promulgate regu-
lations regarding classes of employees, in-
cluding but not limited to all employees in
particular occupations or industries, to—

‘‘(i) exempt such employees from the provi-
sions of this subsection;

‘‘(ii) limit the number of compensatory
hours that such employees may earn to less
than the number provided in subparagraph
(A); or

‘‘(iii) require employers to provide such
employees with monetary compensation for
earned compensatory time at more frequent
intervals than specified in subparagraph (C);

where the Secretary has determined that
such regulations are necessary or appro-
priate to protect vulnerable employees,
where a pattern of violations of this Act may
exist, or to ensure that employees receive
the compensation due them.

‘‘(4) An employee who has earned compen-
satory time authorized to be provided under
paragraph (1) shall, upon the voluntary or in-
voluntary termination of employment or
upon expiration of this subsection, be paid
for unused compensatory time at a rate of
compensation not less than the regular rate
earned by the employee at the time the em-
ployee performed the overtime work or the
employee’s regular rate at the time such
monetary compensation is paid, whichever is
higher. A terminated employee’s receipt of,
or eligibility to receive, monetary compensa-
tion for earned compensatory time shall not
be used—

‘‘(A) by the employer to oppose an applica-
tion of the employee for unemployment com-
pensation; or

‘‘(B) by a State to deny unemployment
compensation or diminish the entitlement of
the employee to unemployment compensa-
tion benefits.

‘‘(5) An employee shall be permitted to use
any compensatory time earned pursuant to
paragraph (1)—

‘‘(A) for any reason that would qualify for
leave under section 102(a) of the Family and
Medical Leave Act of 1993 (29 U.S.C. 2612(a)),
or any comparable State law, irrespective of
whether the employer is covered or the em-
ployee is eligible under such Act or law; or

‘‘(B) for any other purpose—
‘‘(i) upon notice to the employer at least 2

weeks prior to the date on which the com-
pensatory time is to be used, unless use of
the compensatory time at that time will
cause substantial and grievous injury to the
operations of the employer; or

‘‘(ii) upon notice to the employer within
the 2 weeks prior to the date on which the
compensatory time is to be used, unless use
of the compensatory time at that time will
unduly disrupt the operations of the em-
ployer.

An employee’s use of earned compensatory
time may not be substituted by the employer
for any other paid or unpaid leave or time off
to which the employee otherwise is or would
be entitled or has or would earn, nor satisfy
any legal obligation of the employer to the
employee pursuant to any law or contract.

‘‘(6) An employee shall not be required by
the employer to use any compensatory time
earned pursuant to paragraph (1).

‘‘(7)(A) When an employee receives mone-
tary compensation for earned compensatory
time, the monetary compensation shall be
treated as compensation for hours worked
for purposes of calculation of entitlement to
employment benefits.

‘‘(B) When an employee uses earned com-
pensatory time, the employee shall be paid
for the compensatory time at the employee’s
regular rate at the time the employee per-
formed the overtime work or at the regular
rate earned by the employee when the com-
pensatory time is used, whichever is higher,
and the hours for which the employee is so
compensated shall be treated as hours
worked during the applicable workweek or
other work period for purposes of overtime
compensation and calculation of entitlement
to employment benefits.

‘‘(8) Except in a case of a collective bar-
gaining agreement, an employer may modify
or terminate a compensatory time plan de-
scribed in paragraph (2)(A)(ii) upon not less
than 60 days’ notice to the employees of the
employer.

‘‘(9) An employer may not pay monetary
compensation in lieu of earned compen-
satory time except as expressly prescribed in
this subsection.

‘‘(10) It shall be an unlawful act of dis-
crimination, within the meaning of section
15(a)(3), for an employer—

‘‘(A) to discharge, or in any other manner
penalize, discriminate against, or interfere
with, any employee because such employee
may refuse or has refused to request or ac-
cept compensatory time in lieu of overtime
compensation, or because such employee
may request to use or has used compen-
satory time in lieu of receiving overtime
compensation;

‘‘(B)(i) to request, directly or indirectly,
that an employee accept compensatory time
in lieu of overtime compensation;

‘‘(ii) to require an employee to request
such compensatory time as a condition of
employment or as a condition of employ-
ment rights or benefits; or

‘‘(iii) to qualify the availability of work for
which overtime compensation is required
upon an employee’s request for or acceptance
of compensatory time in lieu of overtime
compensation; or

‘‘(C) to deny an employee the right to use,
or force an employee to use, earned compen-
satory time in violation of this subsection.

‘‘(11) An employer who violates any provi-
sion of this subsection shall be liable, in an
action brought pursuant to subsection (b) or
(c) of section 16, in the amount of overtime
compensation that would have been paid for
the overtime hours worked or overtime
hours that would have been worked, plus an
additional equal amount as liquidated dam-
ages, such other legal or equitable relief as
may be appropriate to effectuate the purpose
of this section, costs, and, in the case of an
action filed under section 16(b), reasonable
attorney’s fees. Where an employee has used
compensatory time or received monetary
compensation for earned compensatory time
for such overtime hours worked, the amount
of such time used or monetary compensation
paid to the employee shall be offset against
the liability of the employer under this para-
graph, but not against liquidated damages
due.

‘‘(12)(A) The entire liquidated value of an
employee’s accumulated compensatory time,
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calculated as provided for in this subsection,
shall, for purposes of proceedings in bank-
ruptcy under title 11, United States Code, be
treated as unpaid wages earned by the indi-
vidual—

‘‘(i) if the date the employer was or be-
comes legally or contractually obligated to
provide monetary compensation to the em-
ployee for the compensatory time was more
than 90 days before the cessation of business,
as if such date was within 90 days before the
cessation of business by the employer;

‘‘(ii) if the date the employer was or be-
comes legally or contractually obligated to
provide such monetary compensation was
within 90 days before the cessation of busi-
ness by the employer, as of such date; or

‘‘(iii) if the employer was not legally or
contractually obligated to provide such mon-
etary compensation prior to ceasing to do
business, as of the date of ceasing to do busi-
ness.

‘‘(B) The amount of such monetary com-
pensation shall not be limited by any ceiling
on the dollar amount of wage claims pro-
vided under Federal law for such proceed-
ings.

‘‘(13) In this subsection—
‘‘(A) the term ‘overtime compensation’

means the compensation required by sub-
section (a);

‘‘(B) the term ‘compensatory time’ means
hours during which an employee is not work-
ing and for which the employee is com-
pensated in accordance with this subsection
in lieu of overtime compensation;

‘‘(C) the term ‘part-time, temporary, or
seasonal employee’ means—

‘‘(i) an employee whose regular workweek
for the employer is less than 35 hours per
week;

‘‘(ii) an employee who is employed by the
employer for a season or other term of less
than 12 months or is otherwise treated by
the employer as not a permanent employee
of the employer; or

‘‘(iii) an employee in the construction in-
dustry, in agricultural employment (as de-
fined in section 3(3) of the Migrant and Sea-
sonal Agricultural Worker Protection Act (29
U.S.C. 1802(3))), or in any other industry
which the Secretary by regulation has deter-
mined is a seasonal industry; and

‘‘(D) the term ‘overtime assignment’
means an assignment of hours for which
overtime compensation is required under
this section.

‘‘(14) The Secretary may issue regulations
as necessary and appropriate to implement
this subsection including, but not limited to,
regulations implementing recordkeeping re-
quirements and prescribing the content of
plans and employee notification.’’.
SEC. 3. CIVIL MONEY PENALTIES.

Section 16(e) of the Fair Labor Standards
Act of 1938 (29 U.S.C. 216(e)) is amended by
striking the second sentence and inserting
the following: ‘‘Any person who violates sec-
tion 6, 7, or 11(c) shall be subject to a civil
penalty not to exceed $1,000 for each such
violation.’’.
SEC. 4. CONSTRUCTION.

Section 18 of the Fair Labor Standards Act
of 1938 (29 U.S.C. 218) is amended by adding at
the end the following:

‘‘(c)(1) No provision of this Act or of any
order thereunder shall be construed to—

‘‘(A) supersede any provision of any State
or local law that provides greater protection
to employees who are provided compensatory
time in lieu of overtime compensation;

‘‘(B) diminish the obligation of an em-
ployer to comply with any collective bar-
gaining agreement or any employment bene-
fit program or plan that provides greater
protection to employees provided compen-
satory time in lieu of overtime compensa-
tion; or

‘‘(C) discourage employers from adopting
or retaining compensatory time plans that
provide more protection to employees.

‘‘(2) Nothing in this subsection shall be
construed to allow employers to provide
compensatory time plans to classes of em-
ployees who are exempted from section 7(r),
to allow employers to provide more compen-
satory time than allowed under subsection
(o) or (r) of section 7, or to supersede any
limitations placed by subsection (o) or (r) of
section 7, including exemptions and limita-
tions in regulations issued by the Secretary
thereunder.’’.
SEC. 5. COMMISSION ON WORKPLACE FLEXIBIL-

ITY.
(a) ESTABLISHMENT.—There is established a

Commission on Workplace Flexibility (re-
ferred to in this section as the ‘‘Commis-
sion’’).

(b) MEMBERSHIP; COMPENSATION; POWERS;
TRAVEL EXPENSES.—The Commission shall
be composed, and the members of the Com-
mission shall be appointed, in accordance
with paragraphs (1) and (2) of subsection (a),
and subsection (b) of section 303 of the Fam-
ily and Medical Leave Act of 1993 (29 U.S.C.
2633(a)(1) and (2) and (b)). The compensation
and powers of the Commission shall be as
prescribed by sections 304 and 305, respec-
tively, of such Act (29 U.S.C. 2634 and 2635).
The members of the Commission shall be al-
lowed reasonable travel expenses in accord-
ance with section 305(b) of such Act (29
U.S.C. 2635(b)).

(c) DUTIES.—
(1) STUDY.—The Commission shall conduct

a comprehensive study of the impact of the
provision of compensatory time on public
and private sector employees, including the
impact of this Act—

(A) on average earnings of employees,
hours of work of employees, work schedules
of employees, and flexibility of scheduling
work to accommodate family needs; and

(B) on the ability of vulnerable employees
or other employees to obtain the compensa-
tion to which the employees are entitled.

(2) REPORT.—
(A) IN GENERAL.—A report concerning the

findings of the study described in paragraph
(1) shall be prepared and submitted to the ap-
propriate committees of Congress and to the
Secretary not later than 1 year prior to the
expiration of this title.

(B) RECOMMENDATIONS.—The report de-
scribed in subparagraph (A) shall include
recommendations on whether—

(i) the compensatory time provisions of the
Fair Labor Standards Act of 1938 (29 U.S.C.
201 et. seq.) should be modified or extended,
including—

(I) a recommendation on whether particu-
lar classes of employees or industries should
be exempted or otherwise given special
treatment under the provisions;

(II) a recommendation on whether addi-
tional protections should be provided, in-
cluding additional protections to employees
of public agencies; and

(III) a recommendation on whether the
provisions should be applied to any category
of exempt employees.

(C) SPECIAL RULE.—The Commission shall
have no obligation to conduct a study and
prepare and submit a report pursuant to this
section if funds are not authorized and ap-
propriated for that purpose.
SEC. 6. EFFECTIVE DATE; CESSATION OF EFFEC-

TIVENESS.
(a) EFFECTIVE DATE.—The provisions of

this title, and the amendments made by this
title, shall become effective 6 months after
the date of enactment of this Act.

(b) CESSATION OF EFFECTIVENESS.—The pro-
visions of this title, and the amendments
made by this title, shall cease to be effective

4 years after the date of enactment of this
Act.

KENNEDY AMENDMENTS NOS. 267–
274

(Ordered to lie on the table.)
Mr. KENNEDY submitted eight

amendments intended to be proposed
by him to the bill, S. 4, supra; as fol-
lows:

AMENDMENT NO. 267
Beginning on page 9, strike line 19 and all

that follows through page 10, line 3 and in-
sert the following:

‘‘(9)(A) An employee shall be permitted by
an employer to use any compensatory time
off provided under paragraph (2)—

‘‘(i) for any reason that qualifies for leave
under—

‘‘(I) section 102(a) of the Family and Medi-
cal Leave Act of 1993 (29 U.S.C. 2612(a)), irre-
spective of whether the employer is covered,
or the employee is eligible, under such Act;
or

‘‘(II) an applicable State law that provides
greater family or medical leave rights than
does the Family and Medical Leave Act of
1993 (29 U.S.C. 2601 et seq.);

‘‘(ii) for any reason after providing notice
to the employer not later than 2 weeks prior
to the date on which the compensatory time
off is to be used, except that an employee
may not be permitted to use compensatory
time off under this clause if the use of the
compensatory time off will cause substantial
and grievous injury to the operations of the
employer; or

‘‘(iii) for any reason after providing notice
to the employer later than 2 weeks prior to
the date on which the compensatory time off
is to be used, except that an employee may
not be permitted to use compensatory time
off under this clause if the use of the com-
pensatory time off will unduly disrupt the
operations of the employer.’’

AMENDMENT NO. 268

On page 28, after line 16, add the following:
SEC. 4. COMMISSION ON WORKPLACE FLEXIBIL-

ITY.
(a) ESTABLISHMENT.—There is established a

Commission on Workplace Flexibility (re-
ferred to in this section as the ‘‘Commis-
sion’’).

(b) MEMBERSHIP.—The Commission shall be
composed, and the members of the Commis-
sion shall be appointed, in accordance with
paragraphs (1) and (2) of subsection (a), and
subsection (b), of section 303 of the Family
and Medical Leave Act of 1993 (29 U.S.C.
2633(a) (1) and (2), and (b)).

(c) DUTIES.—
(1) STUDY.—The Commission shall conduct

a comprehensive study of the impact of this
Act, and the amendments made by this Act,
on public and private sector employees, in-
cluding the impact of this Act, and the
amendments made by this Act—

(A) on the average earnings of employees,
the hours of work of employees, the work
schedules of employees, and the flexibility of
scheduling work to accommodate family
needs; and

(B) on the ability of employees to obtain
the compensation to which the employees
are entitled.

(2) REPORT.—
(A) IN GENERAL.—Not later than 1 year

prior to the termination date of the Commis-
sion prescribed by subsection (e), the Com-
mission shall prepare and submit to the ap-
propriate committees of Congress and the
Secretary of Labor, a report concerning the
findings of the study described in paragraph
(1).
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(B) RECOMMENDATIONS.—The report de-

scribed in subparagraph (A) shall include
recommendations on whether—

(i) the compensatory time provisions of the
Fair Labor Standards Act of 1938 (29 U.S.C.
201 et seq.) should be modified or extended,
including—

(I) a recommendation on whether particu-
lar classes of employees or industries should
be exempted or otherwise provided special
treatment under the provisions; and

(II) a recommendation on whether addi-
tional protections should be provided, in-
cluding additional protections for employees
of public agencies.

(C) SPECIAL RULE.—The Commission shall
have no obligation to conduct a study and
issue a report pursuant to this section if
funds are not authorized and appropriated
for that purpose.

(d) COMPENSATION AND POWERS.—The com-
pensation and powers of the Commission
shall be as prescribed by sections 304 and 305,
respectively, of the Family and Medical
Leave Act of 1993 (29 U.S.C. 2634 and 2635).

(e) TRAVEL EXPENSES.—The members of
the Commission shall be allowed reasonable
travel expenses in accordance with section
304(b) of the Family and Medical Leave Act
of 1993 (29 U.S.C. 2634(b)).

(f) TERMINATION.—The Commission shall
terminate 4 years after the date of enact-
ment of this Act.
SEC. 5. CESSATION OF EFFECTIVENESS.

This Act, and the amendments made by
this Act, cease to be effective 4 years after
the date of enactment of this Act.

AMENDMENT NO. 269
On page 10, strike lines 4 through 7 and in-

sert the following:
‘‘(10) In a case in which an employee uses

accrued compensatory time off under this
subsection, the accrued compensatory time
off used shall be considered as hours worked
during the applicable workweek or other
work period for the purposes of overtime
compensation and calculation of entitlement
to employment benefits.

‘‘(11)(A) The term ‘compensatory time off’
means the hours during which an employee
is not working and for which the employee is
compensated in accordance with this sub-
section in lieu of monetary overtime com-
pensation.

‘‘(B) The term ‘monetary overtime com-
pensation’ means the compensation required
by subsection (a).’’.

AMENDMENT NO. 270
On page 10, strike line 4, and insert the fol-

lowing:
‘‘(10) The entire liquidated value of an em-

ployee’s accumulated compensatory time,
calculated as provided for in this subsection,
shall, for purposes of proceedings in bank-
ruptcy under title 11, United States Code, be
treated as unpaid wages earned by the indi-
vidual as of—

‘‘(A) the date the employer was or becomes
legally or contractually obligated to provide
monetary compensation to the employee for
the compensatory time; or

‘‘(B) if the employer was not legally or
contractually obligated to provide such mon-
etary compensation prior to ceasing to do
business, the date of ceasing to do business.

‘‘(11) The terms ‘monetary overtime com-
pensation’ ’’.

AMENDMENT NO. 271
Beginning on page 10, strike line 17 and all

that follows through page 26, line 18.

AMENDMENT NO. 272
Beginning on page 26, strike line 19 and all

that follows through page 28, line 16.

AMENDMENT NO. 273

Beginning on page 3, strike lines 15
through 23 and insert the following:

‘‘(B) In this subsection:
‘‘(i) The term ‘employee’ does not include—
‘‘(I) an employee of a public agency;
‘‘(II) an employee who is a part-time em-

ployee;
‘‘(III) an employee who is a temporary em-

ployee; and
‘‘(IV) an employee who is a seasonal em-

ployee.
‘‘(ii) The term ‘employer’ does not in-

clude—
‘‘(I) a public agency; and
‘‘(II) an employer in the garment industry.
‘‘(iii) The term ‘employer in the garment

industry’ means an employer who is involved
in the manufacture of apparel.

‘‘(iv) The term ‘part-time employee’ means
an employee whose regular workweek for the
employer involved is less than 35 hours per
week.

‘‘(v) The term ‘seasonal employee’ means
an employee in—

‘‘(I) the construction industry;
‘‘(II) agricultural employment (as defined

by section 3(3) of the Migrant and Seasonal
Agricultural Worker Protection Act (29
U.S.C. 1802(3))); or

‘‘(III) any other industry that the Sec-
retary by regulation determines is a seasonal
industry.

‘‘(vi) The term ‘temporary employee’
means an employee who is employed by an
employer for a season or other term of less
than 12 months, or is otherwise treated by
the employer as not a permanent employee
of the employer.’’

AMENDMENT NO. 274

Beginning on page 10, strike line 17 and all
that follows through page 26, line 18.

DODD AMENDMENTS NOS. 275–276

(Ordered to lie on the table.)
Mr. DODD submitted two amend-

ments intended to be proposed by him
to the bill, S. 4, supra; as follows:

AMENDMENT NO. 275

On page 5, line 12, strike ‘‘240’’ and insert
‘‘80’’.

AMENDMENT NO. 276

Beginning on page 10, strike line 17 and all
that follows through page 26, line 18.

KENNEDY AMENDMENT NO. 277

(Ordered to lie on the table.)
Mr. KENNEDY submitted an amend-

ment intended to be proposed by him
to the bill, S. 4, supra; as follows:

On page 7, strike line 13 and insert the fol-
lowing:

‘‘(B) It shall be an unlawful act of discrimi-
nation, within the meaning of section
15(a)(3), for an employer—

‘‘(i) to discharge or in any other manner
penalize, discriminate against, or interfere
with, any employee because—

‘‘(I) the employee may refuse or has re-
fused to request or accept compensatory
time off in lieu of monetary overtime com-
pensation;

‘‘(II) the employee may request to use or
has used compensatory time off in lieu of
monetary overtime compensation; or

‘‘(III) the employee has requested the use
of compensatory time off at a specific time
of the employee’s choice;

‘‘(ii) to request, directly or indirectly, that
an employee accept compensatory time off
in lieu of monetary overtime compensation;

‘‘(iii) to require an employee to request
compensatory time off in lieu of monetary
overtime compensation as a condition of em-
ployment or as a condition of employment
rights or benefits;

‘‘(iv) to qualify the availability of work for
which monetary overtime compensation is
required upon the request of an employee
for, or acceptance of, compensatory time off
in lieu of monetary overtime compensation;
or

‘‘(v) to deny an employee the right to use,
or coerce an employee to use, earned com-
pensatory time off in violation of this sub-
section.

‘‘(C) An agreement or understanding that
is entered’’.

SPECTER AMENDMENT NO. 278
(Ordered to lie on the table.)
Mr. SPECTER submitted an amend-

ment intended to be proposed by him
to the bill, S. 4, supra; as follows:

On page 7, after line 12, insert
‘‘(iii) UNLAWFUL DISCRIMINATION.—It shall

be an unlawful act of discrimination, within
the meaning of section 15(a)(3), for an em-
ployer to request, directly or indirectly, that
an employee accept compensatory time off
in lieu of monetary overtime compensation,
or to qualify the availability of work for
which overtime compensation is required
upon employee’s request for or acceptance of
compensatory time off in lieu of monetary
overtime compensation.’’.

f

THE FLANK DOCUMENT TO THE
CONVENTIONAL FORCES IN EU-
ROPE TREATY

KERRY (AND OTHERS) EXECUTIVE
AMENDMENT NO. 279

Mr. KERRY (for himself, Mr. SAR-
BANES, Mr. ABRAHAM, Mrs. FEINSTEIN,
and Mr. BIDEN) proposed an executive
amendment to condition No. 5 of the
Resolution of Ratification (Treaty Doc.
No. 105–5); as follows:

Strike subparagraph (F) of section 2(5) and
insert the following:

(F) COMPLIANCE REPORT ON ARMENIA AND
OTHER STATES PARTIES IN THE CAUCASUS RE-
GION.—Not later than August 1, 1997, the
President shall submit to the Committee on
Foreign Relations of the Senate and the
Speaker of the House of Representatives a
full and complete classified and unclassified
report regarding—

(i) whether Armenia was in compliance
with the Treaty in allowing the transfer of
conventional armaments and equipment lim-
ited by the Treaty through Armenian terri-
tory to the secessionist movement in Azer-
baijan;

(ii) whether other States Parties located in
the Caucasus region are in compliance with
the Treaty; and

(iii) if Armenia is found not to have been in
compliance under clause (i) or, if any other
State Party is found not to be in compliance
under clause (ii), what actions the President
has taken to implement sanctions as re-
quired by chapter 11 of part I of the Foreign
Assistance Act of 1961 (22 U.S.C. 2295 et seq.;
relating to assistance to the independent
states of the former Soviet Union) or other
provisions of law.

f

NOTICES OF HEARINGS
COMMITTEE ON INDIAN AFFAIRS

Mr. CAMPBELL. Mr. President, I
would like to announce that the Senate
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Committee on Indian Affairs will meet
on Wednesday, May 21, 1997, at 9:30 a.m.
in room 485, Russell Senate Building to
conduct an oversight hearing on pro-
grams designed to assist native Amer-
ican veterans.

Those wishing additional information
should contact the Committee on In-
dian Affairs at 224–2251.
COMMITTEE ON AGRICULTURE, NUTRITION, AND

FORESTRY

Mr. LUGAR. Mr. President, I would
like to announce that the Senate Com-
mittee on Agriculture, Nutrition, and
Forestry will hold a full committee
hearing on Thursday, June 5, 1997, at 9
a.m. in SR–328A to receive testimony
regarding contaminated strawberries
in school lunches.
COMMITTEE ON AGRICULTURE, NUTRITION, AND

FORESTRY

Mr. LUGAR. Mr. President, I would
like to announce that the Senate Com-
mittee on Agriculture, Nutrition, and
Forestry will hold a full committee
hearing on Wednesday, June 18, 1997, at
9 a.m. in SR–328A to receive testimony
from Secretary Glickman and U.S.
Trade Representative Barshefsky re-
garding U.S. export trade.
f

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the Sen-
ate Committee on Commerce, Science,
and Transportation be authorized to
meet on Wednesday, May 14, 1997, at
9:30 a.m. on program efficiencies of the
Department of Commerce and National
Science Foundation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be granted permission to meet
during the session of the Senate on
Wednesday, May 14, for purposes of
conducting a full committee business
meeting which is scheduled to begin at
9:30 a.m. The purpose of this business
meeting is to consider pending cal-
endar business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON RULES AND ADMINISTRATION

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Rules and Administration be
authorized to meet during the session
of the Senate on Wednesday, May 14,
1997, beginning at 9:30 a.m. until busi-
ness is completed, to receive testimony
on the Campaign Finance System for
Presidential Elections: The Growth of
Soft Money and Other Effects on Polit-
ical Parties and Candidates.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the Select

Committee on Intelligence be author-
ized to meet during the session of the
Senate on Wednesday, May 14, 1997, at
2:30 p.m. to hold a closed hearing on in-
telligence matters.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON OCEANS AND FISHERIES

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the
Oceans and Fisheries Subcommittee of
the Committee on Commerce, Science,
and Transportation be authorized to
meet on Wednesday, May 14, 1997, at
2:30 p.m. on S. 39—International Dol-
phin Conservation Program Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.
CAUCUS ON INTERNATIONAL NARCOTICS CONTROL

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the Cau-
cus on International Narcotics Control
be authorized to meet during the ses-
sion of the Senate on Wednesday, May
14, starting at 9:30 a.m. in room G–50 of
the Dirksen Office Building. The cau-
cus will be receiving testimony on the
threat to and effects of corruption on
U.S. law enforcement personnel along
the Southwest border.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

ADDITIONAL STATEMENTS

TRIBUTE TO MISSOURI LAW EN-
FORCEMENT OFFICIALS WHO
LOST THEIR LIVES IN ORDER TO
PROTECT AND SERVE

∑ Mr. BOND. Mr. President, I rise
today to pay tribute to those law en-
forcement officers who have given
their lives while protecting the lives of
so many others. When I was the Gov-
ernor, with command of the Highway
Patrol of the State of Missouri, the
hardest part of my job was, without
question, dealing with the loss of a law
enforcement officer. Not only did these
men and women faithfully serve their
communities in life, they imparted the
greatest sacrifice of all: they gave
their lives.

In 1996, 117 law enforcement officers
lost their lives in the line of duty, and
13,692 officers in total have been killed
while protecting their communities.
Every year 1 in 9 officers is attacked, 1
in 25 is injured, and 1 in 4,000 is killed
while trying to preserve the peace and
safety of the United States.

My sincerest condolences go out to
the families of these men and women
who have died in the line of duty. I can
only be thankful that organizations
such as Missouri Concerns of Police
Survivors [MOCOP] exist to help in the
aftermath of such tragedy. Every year,
this nonprofit support group honors
those men and women who have laid
down their lives for Missouri. Accord-
ing to MOCOP any local, State, or Fed-
eral peace officer serving Missouri as
an elected, appointed, deputized, tem-
porary, or permanent officer who was

killed or died of wounds or injuries re-
ceived while performing an act to en-
force the law and/or keep the peace
from 1820 to the present is eligible to
have his or her name inscribed on a
monument in Jefferson City, MO.

Two men whose names will be added
to the monument this year, Detective
Willie Neal, Jr.—January 29, 1997—and
Deputy Sheriff Christopher Lee
Castetter—November 28, 1996—sac-
rificed their lives within the past 6
months. It saddens me to hear of these
officers in the prime of their lives
killed needlessly as they attempted to
do their jobs. I can only hope that it is
of some comfort to their families that
they will forever be remembered as he-
roes by being etched into this historic
monument.

The other six being honored this year
include: B.H. Williamson, May 26, 1867;
Horace E. Petts, August 3, 1868; Jasper
Mitchell, August 3, 1868; George C. Wal-
ters, March 3, 1873; J. Milton Phillips,
September 20, 1873; Ed Daniels, March
17, 1874; Anderson Coffman, February
14, 1878; and Hardin Harvey Vickery,
March 8, 1879.

As Abraham Lincoln once said, ‘‘It is
rather for us to be here dedicated to
the great task remaining before us
* * * that from these honored dead we
take increased devotion to that cause
for which they gave their last full
measure of devotion; that we were
highly resolved that these dead shall
not have died in vain.’’ It is important
that we remember why these men and
women gave their lives and that we
work to ensure that their sacrifice was
not in vain. Law enforcement men and
women risk their lives every day in
order to protect ours. Each day we
walk down the street safely or get a
good night’s sleep without fear of rob-
bery or assault, we should thank those
officers who protect us every day and
remember the ones who lost their lives
in the process.
f

CONSUMER PRODUCT SAFETY
COMMISSION’S ‘‘RECALL ROUND-
UP’’ STATEMENT

Ms. MIKULSKI. Mr. President, I
would like to take this opportunity to
commend the Consumer Product Safe-
ty Commission for the kick off of its
Recall Round-up campaign. The Recall
Roundup is a national effort to retrieve
all hazardous products that have been
recalled, but may still be in people’s
homes.

Each year the Commission coordi-
nates approximately 300 recalls of de-
fective or dangerous products. The task
of getting these products out of Amer-
ican homes has been a difficult one.

The existence of faulty products has
been the cause of serious injury and
even death to children in the United
States. This is unacceptable. That’s
why I am pleased to report that in my
own State, Maryland Lt. Governor
Kathleen Kennedy Townsend on April
16 announced the State’s plans to join
the Commission in the Recall Roundup.
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Mr. President, as one of the Senators

for Maryland, I would like to submit
Lt. Governor Townsend’s remarks for
the RECORD. I commend the Commis-
sion and the State of Maryland on
their partnership to protect American
children from hazardous products.

The remarks of the Lt. Governor fol-
low:
[Consumer Product Press Conference, April

16, 1997]

REMARKS OF THE LT. GOVERNOR

Good Morning. This is a very exciting day
and it’s great to be here with you. I want to
thank Chairman Ann Brown for her leader-
ship and hard work, as well as all of the men
and women of the Consumer Product Safety
Commission.

Everyday, you make our homes and com-
munities safer for children. You are doing a
tremendous job of identifying hazardous
products and getting them off the market
and out of our homes. I am grateful, not just
as the Lt. Governor of Maryland, but as the
mother of four daughters. Thank you.

You know that we need to do more than
just identify dangerous items. Every year,
scores of children die because of products
that the Consumer Product Safety Commis-
sion has already recalled. But for one reason
or another, they were never replaced with
safer products. These children did not have
to die. And if we do the job we know we
must, and make sure these products are
taken out of homes, we can save many, many
lives in the future.

Governor Glendening and I are extremely
proud that Maryland and the Commission
are working so closely together to make this
happen. The Recall Roundup is the quin-
tessential example of how federal and state
governments can work together for our
shared goals.

The Commission’s information about what
products pose threats to children is vital to
parents, and we’re going to make sure that
they get it. We will distribute a list of these
products to local health departments, com-
munity organizations, local publications, to
second-hand stores. At the State’s Child Care
Conference, at the State Fair, and training
seminars for child care providers. We are
going to blanket the State, and in case some
parents cannot get to the information, we’ll
be coming to them.

Maryland’s high school student volunteers
will be helping to perform Recall Roundup
Home Inspections to point out potential haz-
ards to families. Parents have enough to
worry about. The world today is already dan-
gerous for children. But we can make a dif-
ference. With hard work and cooperation, we
can make sure that every child’s home is
child-safe. Thank you.

f

TRIBUTE TO ‘‘UGA V’’ AMERICA’S
NO. 1 MASCOT

Mr. CLELAND. Mr. President, I rise
today to pay tribute to UGA V, the
mascot for the University of Georgia,
who, this month, was honored by
Sports Illustrated magazine as ‘‘Ameri-
ca’s No. 1 college mascot.’’ The English
Bulldog carries almost 100 years of tra-
dition as the mascot for the univer-
sity’s athletic program and is one of
the most recognizable figures in all of
college sports. The current line of bull-
dogs can be traced back over 50 years
to when the first UGA’s grandfather
guarded the sidelines for the football
team during the 1943 Rose Bowl in

Pasadena, CA. UGA V and his fore-
fathers have helped lead the University
of Georgia to build one of the most re-
spected and successful athletic pro-
grams in the country. The UGA line
has witnessed national championships
in football, baseball, and gymnastics;
final fours in men’s and women’s bas-
ketball; and countless Southeastern
Conference championships in a variety
of sports. UGA IV was even invited to
be the first mascot to attend the pres-
entation of the Heisman trophy to
Hershel Walker in 1982.

I would also like to recognize the
outstanding efforts and dedication of
the Seiler family of Savannah, GA.
Since 1956, Frank (Sonny) Seiler and
his family have raised UGA and his de-
scendants. They have also traveled
across the country attending all of the
University of Georgia football games.
Their hard work has molded a tradition
like no other in this country.

As did the mascots before him, UGA
V gives frequently of his time to chari-
table organizations. UGA has appeared
and raised money for such groups as
the Humane Society, March of Dimes,
Easter Seals, and the Heart Fund. In
1984 UGA IV was named ‘‘Honorary
Chairman for the Great American
Smokeout’’ campaign on behalf of the
American Cancer Society. When not
appearing in his official capacity as
mascot, UGA has represented the State
of Georgia at a number of State func-
tions.

It is with great pride that I congratu-
late the University of Georgia for all of
its academic and athletic accomplish-
ments, and UGA, ‘‘America’s No. 1
mascot.’’
f

HONORING DR. ALLAN E. STRAND

∑ Mr. LAUTENBERG. Mr. President, I
rise to honor Dr. Allan Strand, who is
retiring after 18 years of distinguished
service as headmaster of Newark Acad-
emy in New Jersey.

During his tenure, Dr. Strand’s schol-
arship and leadership set a magnificent
example for his students, including two
of my own children. Although all four
of my children received an outstanding
education at Newark Academy, my two
youngest had the added good fortune of
attending while Dr. Strand was head-
master. He was an educator, mentor,
and friend.

Mr. President, I know that my chil-
dren benefited from Dr. Strand’s vi-
sion, integrity, energy, and academic
excellence. But more than that, the en-
tire Newark Academy community ben-
efited from his presence. His list of ac-
complishments while headmaster is
impressive.

During his tenure, the academy’s
educational mission was affirmed. The
traditional college preparatory course
was continued, but the program was
enhanced by bold developments in com-
puter science and the arts. Dr. Strand
also worked to revitalize the board of
trustees and to strengthen an already
superb faculty. Committed to the prin-

ciples of respect and integrity, he in-
troduced the Honor Code and Honor
Council. Even the physical plant was
not neglected; it was so expanded that
only the front foyer remains un-
changed. The McGraw Arts Center was
added to accommodate the burgeoning
arts program, and the Morris Inter-
active Learning Center brought the
latest in technology to the school’s in-
structional program.

But through all the changes, one
thing remained unchanged, Dr.
Strand’s commitment to his students
and their education. It has been said
that the only lasting legacy that any
of us can have is to make a difference
in the life of a child. If that is true,
than Dr. Strand’s legacy is definitely
assured.

Mr. President, when Thomas Jeffer-
son presented his credentials as United
States minister to France, the French
premier remarked, ‘‘I see that you have
come to replace Benjamin Franklin.’’
Jefferson corrected him. ‘‘No one can
replace Dr. Franklin. I am only suc-
ceeding him.’’ In much the same way,
Allan Strand is also irreplaceable. Oth-
ers may fill his position at Newark
Academy, but no one will ever be able
to fill his shoes.∑
f

TRIBUTE TO GEORGE HEARN

∑Mr. INOUYE. Mr. President, I rise
today to pay tribute to George Hearn.
George Hearn is an old and trusted
friend who has rendered distinguished
service to our country in peace and
war. He has announced that he will
soon be trimming his sails, and cutting
back on his day to day activities on be-
half of U.S. flag international shipping.
I hasten to reassure his countless
friends and those who rely on his good
counsel and advice, George Hearn is
not retiring completely from the world
of international shipping.

For over 50 years George has been
part of our Nation’s maritime effort.
He enlisted in the U.S. Navy, and
served in the Pacific Theater aboard
the U.S.S. Iowa from 1945 to 1946. Hon-
orably discharged from the Navy,
George practiced maritime law in New
York City. During that time he was
also elected to the New York City
Council, and served from 1957 until his
resignation in 1961. He resigned to join
the Kennedy administration in Wash-
ington, DC, where he served in a senior
staff position at the Civil Aeronautics
Board, until President Johnson nomi-
nated him to the Federal Maritime
Commission in 1964. George was re-
appointed to the Commission, once by
President Johnson, and once by Presi-
dent Nixon. He resigned as Vice-Chair-
man of the Commission in 1975, to prac-
tice maritime law in New York City. In
1982 he joined Waterman Steamship
Corp. as the executive vice-president.
George will continue to serve Water-
man as a consultant.

Mr. President, that in brief is the dis-
tinguished public career of my friend,
George Hearn. Proud as he should be of
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all he has accomplished, I know he is
proudest of his family, his wife of 45
years, Anne, and their adult children,
Annemarie, Peggy, and George, Jr.

George is the son of an immigrant
Irish father. George has capitalized to
the fullest the bounty which our great
country has offered to us all. But what
makes me proudest to call George my
friend, is the way he has used his op-
portunity to help preserve and increase
that bounty for the generations of
Americans to come. So, I wish to say
well done good friend, and you deserve
the chance to take time to smell the
roses.∑
f

TRIBUTE TO THE LATE IGNAZIO
M. ‘‘CARLO’’ CARLUCCIO

∑ Mr. SMITH of New Hampshire. Mr.
President, I rise today to pay tribute
to the late Ignazio M. ‘‘Carlo’’
Carluccio who passed away on April 22,
1997, 3 months to the day after cele-
brating his 100th birthday in Hampton,
NH, with his entire family and his
close friends.

I had the great honor and privilege to
meet Mr. Carluccio on October 29, 1996,
at his home in North Salisbury Beach,
MA, just across the border from
Seabrook, NH. I was attending a func-
tion at a lobster pound owned by Bruce
Brown, a long-time mutual friend of
both Mr. Carluccio and myself. While
in the area, I wanted to pay my re-
spects to Mr. Carluccio, especially
since his grandson Dino has worked in
my office for the last decade.

When I met Mr. Carluccio in his
home, he was in excellent health,
witty, and sharp as a tack. Indeed, it
was hard to believe at the time that he
would shortly be celebrating his 100th
birthday. During my visit with him, I
was fascinated to learn many details of
his truly remarkable life, some of
which I would like to share with my
colleagues and the American people
today.

Ignazio Carluccio was born in the
small town of Benevento, Italy, in 1897.
He was the son of Antonio Carluccio,
and the grandson of Ignazio Carluccio.
He had one brother and four sisters,
three of whom still reside in southern
Italy. His grandfather was the propri-
etor of the Gran Caffe dell’Unione, the
most popular gathering place in the
center of Benevento with regular out-
door musical entertainment. It was
this experience as a young boy, grow-
ing up around his grandfather’s cafe,
that would eventually shape and in-
spire Mr. Carluccio’s future in America
as a talented musician and a proprietor
of his own small business in a similar
small community far away from his
homeland.

Before leaving Italy in 1921 for Amer-
ica, young Ignazio Carluccio learned to
play the violin at a conservatory in
Milan, and would often perform his
own solo concerts in the beautiful
parks along the bay of Naples. At that
point, Ignazio’s family had moved from
Benevento to Naples, where his father

now operated his own local cafe. I am
told that there are still a few people in
Naples who remember his violin per-
formances.

Ignazio Carluccio loved the chal-
lenges that life presented, and he knew
a lot about taking risks. Whether it
was simply entering the local bicycle
races along the treacherous, yet scenic
Amalfi Coast between Naples and Sor-
rento, or his service during World War
I in an Italian aviation division, Mr.
Carluccio was not deterred by the
physical harm he encountered. He re-
covered only to take an even greater
risk—the monumental adventure of
leaving everything behind except for
his violin and a few family mementos
and heading for America, never turning
back in the eight decades that fol-
lowed.

Earlier this year, Mr. Carluccio re-
flected on those first few years follow-
ing his arrival in Boston on a passenger
ship from Naples. He said, ‘‘Early on, I
could not speak English, but I made it.
It was a heckuva time.’’

Mr. Carluccio was persistent and de-
termined following his arrival in Amer-
ica—he worked as a haberdasher and
became the first concert violinist for
the People’s Symphony in Boston. He
selected a middle name for himself,
something uncommon in his native
Italy, but not in his new country. He
chose ‘‘Mario’’ because he wanted to be
known as ‘‘I.M. Carluccio’’ which
sounded like ‘‘I am Carluccio.’’ How
clever for someone trying to master
the English language, Mr. President.

He met his wife, Alphonsine Giguere,
backstage during one of his perform-
ances, and married her in 1928. In 1934,
following the passing of his father-in-
law, he took over the drugstore his fa-
ther-in-law had operated in Leomin-
ster, MA, since 1903, earned a degree in
pharmacy, and practiced pharmacy for
the next six decades until his retire-
ment in 1985. At its peak, Giguere Drug
Stores encompassed three shops and
represented the largest prescription
business in Worcester County, MA.
When you were sick and needed medi-
cine, everyone knew that you needed to
go see Mr. Carluccio at Giguere’s.

The original corner store was also
complete with soda fountains, booths,
and peanut machines, and even had
musical entertainment performed on
the store’s roof at one point. It was the
local hangout for everyone from school
children to local politicians to State
police officials. Mr. Carluccio surely
must have been proud of the tradition
he had carried on from his own grand-
father’s popular cafe in Benevento,
Italy.

Mr. President, I.M. Carluccio lived
the American dream to the fullest. He
worked hard, starting at 5 a.m. in his
store each morning, finishing late at
night, teaching violin on the side to
students in the community, putting his
five children through college, and si-
multaneously sending money on a reg-
ular basis back to his siblings in Italy.
And if that was not enough, Mr. Presi-

dent, he even reminded me last fall
that, although he was approaching age
50 during World War II, he wrote a let-
ter at the time to the Secretary of
what was then known as our War De-
partment offering his services. What
devotion, Mr. President.

I.M. Carluccio cherished his family
and his close friends, and he enjoyed
his classic cars, his homemade spa-
ghetti sauce, his violin music, and his
favorite cigars—the simple things for a
man who lived such a rich, enduring,
and multifaceted life. He was a true
gentleman to all who knew him. He ac-
complished so much that we can only
hope that, perhaps, he was able to re-
flect back with pride, in his own quiet,
dignified way, as he puffed his final ci-
gars earlier this year. He has left a
wonderful legacy which continues to
inspire all those who have known him.

When I met him last fall I, too, was
inspired, not only by his longevity, but
by his selfless devotion through the
years to his Nation, the communities
in which he made his home, and to his
entire family—three sons, two daugh-
ters, nine grandchildren, seven great-
grandchildren, nephews, and nieces.
Let me say also say here that I am
proud that Mr. Carluccio’s three grand-
children who carry the Carluccio
name—Carlo, Dino, and Mario—are all
constituents of mine from New Hamp-
shire. I am honored to represent them
in the U.S. Senate.

Mr. President, I hope Mr. Carluccio’s
legacy will inspire all those who hear
of it today. I am proud to do my part
through this statement to ensure that
the life of Mr. Carluccio is properly
recognized as part of our American his-
tory. The story of this great Italian-
American centenarian has already been
recognized on many occasions at the
State and local level, and through the
countless birthday greetings Mr.
Carluccio received through the years
from Presidents, Senators, Congress-
men, and State and local politicians.
But it is appropriate and deserving
that today, we make Mr. Carluccio’s
life story part of the official, perma-
nent RECORD of the U.S. Congress. God
bless Mr. Carluccio and his entire fam-
ily.

Mr. President, I ask that a proclama-
tion by Massachusetts Gov. William F.
Weld issued earlier this year in honor
of Mr. Carluccio’s 100th birthday and a
statement submitted to Fitchburg
State College honoring Mr. Carluccio
as one of ‘‘100 Who Made a Difference’’
be printed in the RECORD.

The proclamation and statement fol-
lows:

A PROCLAMATION BY HIS EXCELLENCY
GOVERNOR WILLIAM F. WELD—1997

Whereas, Ignazio M. Carluccio was born on
January 22, 1897, in Benevento, Italy; and

Whereas, after moving to the United
States in 1921, Mr. Carluccio found a new
home in the Commonwealth and married
Alphonsine Giguere in 1928; and

Whereas, a talented violinist, Ignazio
Carluccio has shared his musical inspiration
with many through performance and instruc-
tion; and
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Whereas, in 1934, Ignazio Carluccio suc-

ceeded his father-in-law as owner and opera-
tor of the family business, Giguere’s Drug
Store, in Leominster, Massachusetts; and

Whereas, having earned the tremendous re-
spect of his community, Ignazio Carluccio
received an award from the Eli Lilly Phar-
maceutical Company in 1976, in recognition
of the outstanding community health service
provided by Gigurere’s Drug Store; and

Whereas, as Ignazio Carluccio celebrates
his One Hundredth Birthday, it is fitting to
pay tribute to this fine individual who has
touched the lives of many throughout the
Commonwealth; now, therefore, I, William F.
Weld, Governor of the Commonwealth of
Massachusetts, do hereby proclaim January
22nd, 1997, to be Ignazio Carluccio Day and
urge all the citizens of the Commonwealth to
take cognizance of this event and participate
fittingly in its observance.

100 WHO MADE A DIFFERENCE

IGNAZIO M. CARLUCCIO

Mr. Carluccio has been an integral part of
this community since 1928 when he married
Alphonsine A. Giguere. He was a concert vio-
linist and teacher of the violin in this and
the surrounding area, but he later became a
pharmacist and took over the operation and
ownership of Giguere Drug to continue the
family business that his father-in-law start-
ed in 1903. He dedicated his life to his family
and business and to serving the public.

In the 1950’s and 60’s his corner drugstore
was known as the most complete prescrip-
tion department in Worcester County. In
1976, the Eli Lilly Pharmaceutical Company
presented Mr. Carluccio and his company an
award in recognition of outstanding Commu-
nity Health Service.

In 1983, Giguere Drug Stores was recog-
nized for 80 years of service, and I.M.
Carluccio was still managing and serving the
public from his corner drugstore. At this
point, his original business had expanded
into a small 3-store chain.

Mr. Carluccio had a special recipe of old-
fashioned customer service and modern
health care products. Customers idolized
him. Today, he is still a celebrity for anyone
who knows him, sees him, and remembers
the days of yesteryear. This man is a tribute
to his community!∑

f

A TRIBUTE TO TWO FRIENDS
∑ Mr. CLELAND. Mr. President, I rise
today to mourn the recent loss of two
constituents and good friends. Mrs.
Frances Chapman and Mr. Bill Kelly
were more than just constituents and
good friends from my home town of
Lithonia, GA. They were outstanding
examples to their families and friends,
and assets to their community.

Frances Chapman’s accomplishments
were many. She was dedicated to her
community and its institutions. She
was a member of the First Baptist
Church of Lithonia. There she served
as superintendent of the children’s de-
partment, taught Sunday school and
was a member of the choir. She taught
for several years in the DeKalb County
School System, and was a past presi-
dent of the Lithonia High School Par-
ent Teachers Association. Through her
participation in community organiza-
tions she made Lithonia a place of
pride in Georgia. She was a longtime
member of the Lithonia Women’s Club,
and served twice as its president.
Through her energies and activities she
set an example for all of us.

William (Bill) Kelly served his coun-
try and his community all his life. Dur-
ing World War II, he served in the Com-
bat Engineers and saw action in the
North Africa campaign. During his life,
Mr. Kelly was always involved in one
activity or another in his community.
He ran a successful paving contracting
company, and also helped develop the
Lithonia Industrial Park. He served
with great distinction for 12 years as
the mayor of Lithonia, and his leader-
ship sought to bring a better quality of
life to all of its citizens. He was a long-
time member of the Lithonia Pres-
byterian Church, Masonic Lodge No. 84
and the Veterans of Foreign Wars. He
was dedicated to his wife of 55 years,
Anne, and very involved with his two
daughters, grandchildren, and great-
grandchildren.

Mr. President, today I commend the
lives and lessons of my friends, Frances
Chapman and Bill Kelly, and ask my
colleagues to join me in saluting their
memory and accomplishments.∑
f

TRIBUTE TO BOB DEVANEY
∑ Mr. KERREY. Mr. President, I rise
today to pay tribute to Bob Devaney,
the former athletic director and head
football coach of the University of Ne-
braska, who passed away last Friday.

It is impossible to overstate the im-
pact that Bob Devaney had on the peo-
ple of our State. And although he was
born and raised in Saginaw, MI, he was
the pride of all Nebraska.

In 1962, he came from Wyoming and
took the helm of a football team that
finished 3–6–1 the year before. In his
first year as head coach, he turned
them into a 9–1 winner—the best record
at Nebraska since 1905.

By the time he left the head coaching
job to become athletic director in 1972,
he had won two national champion-
ships, boasted the winningest record in
college football at the time, and built
the third-largest city in the State—Me-
morial Stadium on a fall Saturday. He
won eight Big Eight championships, six
bowl games, and in 1982, a place in the
College Football Hall of Fame.

Numbers alone cannot measure Bob
Devaney’s achievement. He brought
pride to Nebraska and taught us what
it took and what it felt like to be No.
1. He taught our children how to dream
beyond the boundaries of the rural
communities and urban neighborhoods
in which they live, and he taught us all
that with commitment and determina-
tion, our dreams could become reali-
ties.

But his most important legacy was
that of sportsmanship. One of the
many tributes to Bob Devaney in the
wake of his death shared this story,
and captures the greatness of the man:

In one game in 1970, after Nebraska trailed
Kansas by 20–10, the Cornhuskers rallied for
a 41–20 victory. ‘‘You learned something
today,’’ Mr. Devaney told his players after
the game. ‘‘You learned you can come back.
Remember that. That’s the lesson of life.’’

Bob Devaney taught all of us about
the lessons of life. Bob was a source of

inspiration, a great Nebraskan, and a
friend to us all. Because of Bob
Devaney, there is no place like Ne-
braska. He will be badly missed.

Mr. President, I ask that Bob Reeves’
tribute from the May 10 Lincoln Jour-
nal-Star and an editorial from the May
11 Omaha World-Herald be printed into
the RECORD.

The material follows:
[From the Lincoln Journal-Star, May 10,

1997]

DEVANEY AN ‘INSPIRATION’ TO STATE

(By Bob Reeves)

Nebraska lost more than a great football
coach when Bob Devaney died Friday. The
state lost a born motivational expert who
helped give the state a real sense of self-es-
teem, current and former state and univer-
sity leaders said Friday.

‘‘Bob Devaney was an inspiration to Ne-
braska,’’ Gov. Ben Nelson said. ‘‘He made
pride in football and pride in Nebraska the
same. He helped Nebraskans believe that we
could be No. 1 in football and in anything we
did. He will be missed personally, and by the
people who knew and loved him.’’

‘‘All of us who knew and worked for Bob
Devaney feel a great sense of loss,’’ said Uni-
versity of Nebraska-Lincoln head football
coach Tom Osborne. ‘‘It’s an end of an era, so
to speak. Bob always had great joy for the
people who worked for him and was very sup-
portive.’’

James Moeser, UNL chancellor, said
Devaney ‘‘helped make the University of Ne-
braska synonymous with strength, a solid
work ethic and people who strive to do their
very best.’’

Former Gov. Norbert Tiemann, who served
from 1967 to 1971, described Devaney as ‘‘a
tremendous leader.’’

Devaney ‘‘turned the whole athletic pro-
gram around (and) gave the state a sense of
pride in itself,’’ said Tiemann, who now lives
in Dallas. ‘‘I’ve got the greatest admiration
for him, both from a professional and per-
sonal standpoint. It was a tremendous boost
to the state’s ego to have a winning football
team.’’

Those comments were echoed by former
Gov. Frank Morrison, who served from 1961
through 1967. He was governor at the time
then-chancellor Clifford Hardin hired
Devaney to take over the football program.

‘‘In many ways, he changed the psycho-
logical attitude of the state,’’ Morrison said.
‘‘The majority of people had an inferiority
complex. It (Devaney’s enthusiasm) was per-
vasive. He helped unify the state and im-
prove our pride in Nebraska.’’

Both Morrison and Tiemann talked about
the positive impression Devaney made when
he first arrived in the state from neighboring
Wyoming. Tiemann was a banker in Wausa
at the time and traveled throughout the
state with a group introducing Devaney to
various communities.

‘‘Wherever we went, we didn’t have to do
much selling,’’ because of Devaney’s winning
personality, Tiemann said. ‘‘He made a great
impression. He was a wonderful person to be
around.’’

He added that Devaney had such a likable
personality that ‘‘he could tell the dirtiest
jokes in mixed company and get away with
it. I could never do that.’’

He also forged an intense loyalty from his
players, said Morrison, who remained a close
friend of Devaney’s over the years. ‘‘Johnny
Rodgers (1972 Heisman Trophy winner) told
me one time, ‘I would have died for Bob
Devaney.’ ’’
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Woody Varner, who was president of the

university from 1970–77, during Nebraska’s
first two national championships, said he
knew Devaney when he was an assistant
coach at Michigan State.

‘‘He came (here) with real devotion to Ne-
braska,’’ Varner said.

‘‘He was always a fighter for Nebraska. He
never swallowed the story that Nebraska was
second-class in any respect. He wanted Ne-
braskans to feel proud of themselves and of
the state.’’

Varner added that what Devaney did for
athletics helped build the reputation of the
university.

‘‘It was easier to recruit students and fac-
ulty,’’ he said. ‘‘The state of Nebraska held
its head high, thanks to Bob Devaney.’’

Don Bryant, UNL associate athletic direc-
tor and former longtime sports information
director, said, ‘‘I have lost a dear, personal
friend and it results in a feeling of numbness
and shock to realize that Bob Devaney no
longer is a force in Nebraska and intercolle-
giate athletics.’’

Bryant said Devaney’s coaching ability
and administrative leadership ‘‘raised the
standards of excellence and the visions of
highest expectations for all Nebraskans.’’

Osborne said that besides being a great
coach, Devaney was ‘‘a great friend.’’

‘‘He was the one who gave me a chance to
be a graduate assistant, an assistant coach
and a head coach at Nebraska,’’ Osborne
said. ‘‘Most everything I know about coach-
ing I learned from him. He was exceptional
at handling players, always had a great sense
of humor, and the players enjoyed playing
for him because of the type of person he was.
We will all miss him dearly.’’

UNL Athletic Director Bill Byrne de-
scribed Devaney as ‘‘a giant in the world of
college football, a dear friend and national
leader.’’ Devaney’s leadership ‘‘created a
football dynasty and athletic program that
is the best in America,’’ he said. ‘‘Our goal at
Nebraska will be to continue the legacy cre-
ated by Bob. We all will miss him very
much.’’

UNL sports historian Ben Rader described
Devancy as ‘‘a modern icon of success, in as
much as his victories represented success for
the entire state . . . He was also an example
of a self-made man, who came from modest
origins. Success is very difficult to measure
in the world of bureaucracies, but an athlet-
ics or sports, it’s very clear-cut.’’

UNL volleyball coach Terry Pettit recalled
that when Devancy came to Nebraska, he
had two missions.

‘‘First, he turned around an average foot-
ball program and made it into the best in the
nation. Then, as athletic director, he (took)
a mediocre athletic department and built it
into one of the best all-around athletic pro-
grams in the country.’’

Petit credited Devaney with helping make
Nebraska competitive in women’s athletics.

‘‘He gave me the resources and opportunity
to succeed,’’ Petiti said.

‘‘He did have, and he will continue to have
a lasting impact on the Nebraska athletic
department and the entire state of Nebraska.
His energy, enthusiasm and drive shaped our
athletic department. For a lot of people, es-
pecially the coaches under him, he was a sort
of father figure. We looked to him for guid-
ance and support, and he always showed
great loyalty to his staff.’’

[From the Omaha World Herald, May 11,
1997]

BOB DEVANEY, BUILDER OF PRIDE

Bob Devaney.
The name unleashes a flood of symbols and

memories.
Johnnie the Jet.

Gotham Bowl.
The Game of the Century.
Tagge-Brownson.
Back-to-back national football champion-

ships.
Tom Osborne.
Expansion after expansion of Memorial

Stadium.
A sea of helium-filled red balloons, re-

leased by thousands of football fans on Ne-
braska’s first touchdown of the game, hang-
ing in the air above Lincoln on a brilliant
fall day.

Even before Devaney’s death on Friday, it
has been an often-repeated cliche that
Devaney’s impact on Nebraska went far be-
yond football, that he brought Nebraskans
together, east and west.

But like most other cliches, this one is
backed by solid evidence.

A stumbling athletic program wasn’t the
only negative that greeted Devaney when he
accepted the head coaching job in 1962. The
state’s spirit in general had been bruised by
events of the previous five years. The
Starkweather mass murders were still fresh
in people’s memories. A governor had re-
cently died in office. Angry debates over tax
policy and school financing, gathering steam
since the 1940s, were dividing urban and rural
Nebraska interests.

Nebraskans were ready for a little good
news. Devaney gave it to them.

Under him, the Cornhuskers played with
noticeably greater verve.

They won games that they would have lost
in earlier years.

They began appearing in the national rat-
ings. Then the Top 10.

Finally, in 1970 and 1971, they were na-
tional champions.

Interstate 80 was pushing westward across
Nebraska in those days.

Westerners sometimes asked what good it
was.

Devaney’s success gave people in Hyannis,
Kimball and Scottsbluff a reason to use the
new superhighway.

Cowboy boots and Stetsons, often bright
red, became a familiar sight in Lincoln on
autumm Saturdays.

Lincoln’s economy benefited.
East-west friendships grew stronger. The

financial success of the football team made
it possible for Nebraska to have a high-cali-
ber women’s athletic program. The classy
Devaney football teams gave the university
national visibility.

Some people say that too much is made of
college athletics, and they’re right. Devaney
knew that. Remember, he told fans before a
game in 1965, there are 800 million people in
China ‘‘who don’t give a damn whether Ne-
braska wins or loses.’’ There are bigger
things in life than whether the team wins.

Devaney never seemed driven or angry. He
respected his opponents. His spirit of good
sportsmanship lives on in the Memorial Sta-
dium fans who traditionally applaud Nebras-
ka’s opponents at the end of each game, even
when Nebraska loses.

Devaney never set out to transform Ne-
braska. He would have laughed if someone in
1962 said he was responsible for propping up
the self-esteem of an entire state. He was
just a man with something he could do very,
very well. But excellence on the football
field inspired excellence in other walks of
life.

Devaney’s success, and the positive influ-
ence his accomplishments had on his adopted
state, constitutes a memorial that will long
bring honor to his name.∑

f

WEI JINGSHENG

Mr. ROTH. Mr. President, I rise to
join my colleagues who have so elo-

quently praised China’s most promi-
nent dissident and advocate of democ-
racy, Wei Jingsheng, and who have
called for his immediate release from
prison. Yesterday marked the publica-
tion of Mr. Wei’s remarkable book,
‘‘The Courage to Stand Alone.’’ The
book is a compilation of his valiant
prison letters to the Chinese leader-
ship.

As a result of Mr. Wei’s outspoken
and articulate views on human rights
and democracy the Government of
China has imprisoned him—mostly in
solitary confinement—for the greatest
part of two decades. His personal sac-
rifices in the name of fundamental
freedoms are a testament to his heroic
spirit.

As one who has always supported
commercial engagement with Beijing
to encourage greater openness and free-
dom in China, I find China’s repression
of Wei’s views and cruel treatment of
Wei himself offensive.

As we are about to embark on our an-
nual debate on renewing normal trade
relations with China, Beijing must re-
alize that its treatment of Mr. Wei in
particular, and its repressive human
rights policies in general, trouble all of
the Members of this body, especially
those of us who favor renewal.

While Mr. Wei has been outspoken in
his own support of continuing China’s
MFN trade status—noting at his trial
that the direct victims of MFN revoca-
tion ‘‘would be the already poverty-
stricken Chinese people’’ rather than
the authorities in Beijing—China
would do its people and its position in
the world well by heeding this brave
man’s calls for greater freedom and de-
mocracy.∑
f

EARLY CHILDHOOD DEVELOPMENT
ACT

∑ Mr. KENNEDY. Mr. President, it is a
privilege to cosponsor the Early Child-
hood Development Act and I commend
Senator KERRY for introducing this im-
portant legislation.

Recent research has clearly dem-
onstrated what parents and others have
intuitively known for generations: that
experiences in the early childhood
years lay the foundation for much of
later development. Children thrive and
grow on positive interactions with
their parents and other adults. Quality
child care, quality nutrition, and qual-
ity health care can make all the dif-
ference in enabling infants and chil-
dren to reach their full potential and
become contributing members of soci-
ety. Ensuring that children have these
experiences early in development is
much easier and less expensive than
coping with later crisis problems such
as substance abuse, school dropout, and
criminal behavior.

The Early Childhood Development
Act is a significant step toward helping
children obtain the multiple supports
they need to grow and thrive. It builds
effectively on the White House summit
in April that emphasized the very great
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importance of this issue. It will help
State and local jurisdictions expand
their efforts to assist young children
and their families. It will strengthen
Early Head Start, and increase re-
sources for child care and nutrition.

This initiative is extremely impor-
tant for the Nation’s children. I look
forward to continuing to work with
Senator KERRY and others to provide
children with the opportunities they
need and deserve and must have in

order to help our country for the gen-
erations to come.∑

f

SENATE QUARTERLY MAIL
COSTS—SECOND QUARTER

∑ Mr. WARNER. Mr. President, in ac-
cordance with section 318 of Public
Law 101–520 as amended by Public Law
103–283, I am submitting the frank mail
allocations made to each Senator from
the appropriation for official mail ex-

penses and a summary tabulation of
Senate mass mail costs for the second
quarter of fiscal year 1997 to be printed
in the RECORD. The second quarter of
fiscal year 1997 covers the period of
January 1, 1997 through March 31, 1997.
The official mail allocations are avail-
able for frank mail costs, as stipulated
in Public Law 104–197, the Legislative
Branch Appropriations Act of Fiscal
Year 1997.

The material follows:

Senators
Fiscal year

1997 official
mail allocation

Senate quarterly mass mail volumes and costs for the quarter end-
ing Mar. 31, 1997

Total pieces Pieces per
capita Total cost Cost per cap-

ita

Abraham .................................................................................................................................................................................................................................... $143,028 1,520 0.00016 $403.90 $0.00004
Akaka ......................................................................................................................................................................................................................................... 43,336 0 0 ........................ 0.00 0 ........................
Allard ......................................................................................................................................................................................................................................... 59,148 0 0 ........................ 0.00 0 ........................
Ashcroft ...................................................................................................................................................................................................................................... 97,617 0 0 ........................ 0.00 0 ........................
Baucus ....................................................................................................................................................................................................................................... 41,864 12,443 0.01510 10,242.54 0.01243
Bennett ...................................................................................................................................................................................................................................... 50,841 0 0 ........................ 0.00 0 ........................
Biden .......................................................................................................................................................................................................................................... 40,023 0 0 ........................ 0.00 0 ........................
Bingaman .................................................................................................................................................................................................................................. 50,582 0 0 ........................ 0.00 0 ........................
Bond ........................................................................................................................................................................................................................................... 97,617 0 0 ........................ 0.00 0 ........................
Boxer .......................................................................................................................................................................................................................................... 382,528 815 0.00003 273.31 0.00001
Bradley ....................................................................................................................................................................................................................................... 33,378 0 0 ........................ 0.00 0 ........................
Breaux ........................................................................................................................................................................................................................................ 82,527 0 0 ........................ 0.00 0 ........................
Brown ......................................................................................................................................................................................................................................... 20,625 0 0 ........................ 0.00 0 ........................
Brownback ................................................................................................................................................................................................................................. 52,198 0 0 ........................ 0.00 0 ........................
Bryan .......................................................................................................................................................................................................................................... 50,755 0 0 ........................ 0.00 0 ........................
Bumpers ..................................................................................................................................................................................................................................... 62,350 0 0 ........................ 0.00 0 ........................
Burns ......................................................................................................................................................................................................................................... 41,864 0 0 ........................ 0.00 0 ........................
Byrd ............................................................................................................................................................................................................................................ 53,135 0 0 ........................ 0.00 0 ........................
Campbell .................................................................................................................................................................................................................................... 77,822 0 0 ........................ 0.00 0 ........................
Chafee ........................................................................................................................................................................................................................................ 43,394 0 0 ........................ 0.00 0 ........................
Cleland ....................................................................................................................................................................................................................................... 90,218 0 0 ........................ 0.00 0 ........................
Coats .......................................................................................................................................................................................................................................... 100,503 0 0 ........................ 0.00 0 ........................
Cochran ...................................................................................................................................................................................................................................... 62,491 0 0 ........................ 0.00 0 ........................
Cohen ......................................................................................................................................................................................................................................... 12,042 0 0 ........................ 0.00 0 ........................
Collins ........................................................................................................................................................................................................................................ 35,217 0 0 ........................ 0.00 0 ........................
Conrad ....................................................................................................................................................................................................................................... 38,762 14,900 0.02343 1,976.46 0.00311
Coverdell .................................................................................................................................................................................................................................... 118,346 0 0 ........................ 0.00 0 ........................
Craig .......................................................................................................................................................................................................................................... 44,496 0 0 ........................ 0.00 0 ........................
D’Amato ..................................................................................................................................................................................................................................... 232,926 0 0 ........................ 0.00 0 ........................
Daschle ...................................................................................................................................................................................................................................... 39,578 0 0 ........................ 0.00 0 ........................
DeWine ....................................................................................................................................................................................................................................... 164,923 1,720 0.00016 448.000 0.00004
Dodd ........................................................................................................................................................................................................................................... 71,425 0 0 ........................ 0.00 0 ........................
Domenici .................................................................................................................................................................................................................................... 50,582 0 0 ........................ 0.00 0 ........................
Dorgan ....................................................................................................................................................................................................................................... 38,762 6,600 0.01038 864.74 0.00136
Durbin ........................................................................................................................................................................................................................................ 125,121 0 0 ........................ 0.00 0 ........................
Exon ........................................................................................................................................................................................................................................... 13,199 0 0 ........................ 0.00 0 ........................
Enzi ............................................................................................................................................................................................................................................ 28,054 0 0 ........................ 0.00 0 ........................
Faircloth ..................................................................................................................................................................................................................................... 121,600 0 0 ........................ 0.00 0 ........................
Feingold ..................................................................................................................................................................................................................................... 91,527 0 0 ........................ 0.00 0 ........................
Feinstein .................................................................................................................................................................................................................................... 382,528 0 0 ........................ 0.00 0 ........................
Ford ............................................................................................................................................................................................................................................ 77,040 0 0 ........................ 0.00 0 ........................
Frahm ......................................................................................................................................................................................................................................... 0 0 0 ........................ 0.00 0 ........................
Frist ............................................................................................................................................................................................................................................ 96,062 0 0 ........................ 0.00 0 ........................
Glenn .......................................................................................................................................................................................................................................... 164,923 0 0 ........................ 0.00 0 ........................
Gorton ........................................................................................................................................................................................................................................ 97,506 2,170 0.00042 564.31 0.00011
Graham ...................................................................................................................................................................................................................................... 230,836 0 0 ........................ 0.00 0 ........................
Gramm ....................................................................................................................................................................................................................................... 251,855 1,400 0.00008 448.19 0.00003
Grams ........................................................................................................................................................................................................................................ 85,350 57,080 0.01274 34,094.58 0.00761
Grassley ..................................................................................................................................................................................................................................... 65,258 0 0 ........................ 0.00 0 ........................
Gregg ......................................................................................................................................................................................................................................... 44,910 4,176 0.00376 3,357.88 0.00302
Hagel .......................................................................................................................................................................................................................................... 38,444 0 0 ........................ 0.00 0 ........................
Harkin ........................................................................................................................................................................................................................................ 65,258 0 0 ........................ 0.00 0 ........................
Hatch ......................................................................................................................................................................................................................................... 50,841 0 0 ........................ 0.00 0 ........................
Hatfield ...................................................................................................................................................................................................................................... 18,477 0 0 ........................ 0.00 0 ........................
Heflin ......................................................................................................................................................................................................................................... 22,240 0 0 ........................ 0.00 0 ........................
Helms ......................................................................................................................................................................................................................................... 121,600 0 0 ........................ 0.00 0 ........................
Hollings ...................................................................................................................................................................................................................................... 76,388 0 0 ........................ 0.00 0 ........................
Hutchinson ................................................................................................................................................................................................................................. 47,286 0 0 ........................ 0.00 0 ........................
Hutchison ................................................................................................................................................................................................................................... 251,855 0 0 ........................ 0.00 0 ........................
Inhofe ......................................................................................................................................................................................................................................... 73,454 0 0 ........................ 0.00 0 ........................
Inouye ......................................................................................................................................................................................................................................... 43,336 0 0 ........................ 0.00 0 ........................
Jeffords ...................................................................................................................................................................................................................................... 38,357 192,100 0.33702 32,489.42 0.05700
Johnson ...................................................................................................................................................................................................................................... 29,826 0 0 ........................ 0.00 0 ........................
Johnston ..................................................................................................................................................................................................................................... 21,919 0 0 ........................ 0.00 0 ........................
Kassebaum ................................................................................................................................................................................................................................ 16,457 0 0 ........................ 0.00 0 ........................
Kempthorne ................................................................................................................................................................................................................................ 44,496 0 0 ........................ 0.00 0 ........................
Kennedy ...................................................................................................................................................................................................................................... 104,638 0 0 ........................ 0.00 0 ........................
Kerrey ......................................................................................................................................................................................................................................... 50,818 0 0 ........................ 0.00 0 ........................
Kerry ........................................................................................................................................................................................................................................... 104,638 0 0 ........................ 0.00 0 ........................
Kohl ............................................................................................................................................................................................................................................ 91,527 0 0 ........................ 0.00 0 ........................
Kyl .............................................................................................................................................................................................................................................. 83,872 0 0 ........................ 0.00 0 ........................
Landrieu ..................................................................................................................................................................................................................................... 62,755 0 0 ........................ 0.00 0 ........................
Lautenberg ................................................................................................................................................................................................................................. 124,195 0 0 ........................ 0.00 0 ........................
Leahy .......................................................................................................................................................................................................................................... 38,357 0 0 ........................ 0.00 0 ........................
Levin .......................................................................................................................................................................................................................................... 143,028 0 0 ........................ 0.00 0 ........................
Lieberman .................................................................................................................................................................................................................................. 71,425 0 0 ........................ 0.00 0 ........................
Lott ............................................................................................................................................................................................................................................. 62,491 388,500 0.14862 57,001.87 0.02181
Lugar .......................................................................................................................................................................................................................................... 100,503 0 0 ........................ 0.00 0 ........................
Mack .......................................................................................................................................................................................................................................... 230,836 0 0 ........................ 0.00 0 ........................
McCain ....................................................................................................................................................................................................................................... 83,872 5,640 0.00147 4,692.98 0.00122
McConnell .................................................................................................................................................................................................................................. 77,040 0 0 ........................ 0.00 0 ........................
Mikulski ...................................................................................................................................................................................................................................... 90,835 0 0 ........................ 0.00 0 ........................
Moseley-Braun ........................................................................................................................................................................................................................... 163,870 0 0 ........................ 0.00 0 ........................
Moynihan .................................................................................................................................................................................................................................... 232,926 0 0 ........................ 0.00 0 ........................
Murkowski .................................................................................................................................................................................................................................. 37,990 0 0 ........................ 0.00 0 ........................
Murray ........................................................................................................................................................................................................................................ 97,506 17,800 0.00347 3,910.47 0.00076
Nickles ....................................................................................................................................................................................................................................... 73,454 0 0 ........................ 0.00 0 ........................
Nunn .......................................................................................................................................................................................................................................... 31,770 0 0 ........................ 0.00 0 ........................
Pell ............................................................................................................................................................................................................................................. 11,158 0 0 ........................ 0.00 0 ........................
Pressler ...................................................................................................................................................................................................................................... 10,108 0 0 ........................ 0.00 0 ........................
Pryor ........................................................................................................................................................................................................................................... 16,371 0 0 ........................ 0.00 0 ........................
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Senators
Fiscal year

1997 official
mail allocation

Senate quarterly mass mail volumes and costs for the quarter end-
ing Mar. 31, 1997

Total pieces Pieces per
capita Total cost Cost per cap-

ita

Reed ........................................................................................................................................................................................................................................... 32,752 0 0 ........................ 0.00 0 ........................
Reid ............................................................................................................................................................................................................................................ 50,755 0 0 ........................ 0.00 0 ........................
Robb ........................................................................................................................................................................................................................................... 109,107 0 0 ........................ 0.00 0 ........................
Roberts ....................................................................................................................................................................................................................................... 47,525 0 0 ........................ 0.00 0 ........................
Rockefeller ................................................................................................................................................................................................................................. 53,135 0 0 ........................ 0.00 0 ........................
Roth ........................................................................................................................................................................................................................................... 40,023 0 0 ........................ 0.00 0 ........................
Santorum ................................................................................................................................................................................................................................... 176,220 0 0 ........................ 0.00 0 ........................
Sarbanes .................................................................................................................................................................................................................................... 90,835 0 0 ........................ 0.00 0 ........................
Sessions ..................................................................................................................................................................................................................................... 63,649 0 0 ........................ 0.00 0 ........................
Shelby ........................................................................................................................................................................................................................................ 83,692 0 0 ........................ 0.00 0 ........................
Simon ......................................................................................................................................................................................................................................... 44,289 0 0 ........................ 0.00 0 ........................
Simpson ..................................................................................................................................................................................................................................... 9,473 0 0 ........................ 0.00 0 ........................
Smith, Bob ................................................................................................................................................................................................................................. 44,910 0 0 ........................ 0.00 0 ........................
Smith, Gordon ............................................................................................................................................................................................................................ 53,158 0 0 ........................ 0.00 0 ........................
Snowe ......................................................................................................................................................................................................................................... 46,609 0 0 ........................ 0.00 0 ........................
Specter ....................................................................................................................................................................................................................................... 176,220 0 0 ........................ 0.00 0 ........................
Stevens ...................................................................................................................................................................................................................................... 37,990 0 0 ........................ 0.00 0 ........................
Thomas ...................................................................................................................................................................................................................................... 37,266 0 0 ........................ 0.00 0 ........................
Thompson ................................................................................................................................................................................................................................... 96,062 0 0 ........................ 0.00 0 ........................
Thurmond ................................................................................................................................................................................................................................... 76,388 0 0 ........................ 0.00 0 ........................
Torricelli ..................................................................................................................................................................................................................................... 94,702 0 0 ........................ 0.00 0 ........................
Warner ........................................................................................................................................................................................................................................ 109,107 0 0 ........................ 0.00 0 ........................
Wellstone .................................................................................................................................................................................................................................... 85,350 0 0 ........................ 0.00 0 ........................
Wyden ......................................................................................................................................................................................................................................... 70,009 0 0 ........................ 0.00 0 ........................

Total ............................................................................................................................................................................................................................. ........................ 706,864 0.55683 150,768.65 0.10855•

SENATE QUARTERLY MAIL
COSTS—FIRST QUARTER

∑ Mr. WARNER. Mr. President, in ac-
cordance with section 318 of Public
Law 101–520 as amended by Public Law
103–283, I am submitting the frank mail

allocations made to each Senator from
the appropriation for official mail ex-
penses and a summary tabulation of
Senate mass mail costs for the first
quarter of fiscal year 1997 to be printed
in the RECORD. The first quarter of fis-
cal year 1997 covers the period of Octo-

ber 1, 1996, through December 31, 1996.
The official mail allocations are avail-
able for frank mail costs, as stipulated
in Public Law 104–197, the Legislative
Branch Appropriations Act for fiscal
year 1997.

The material follows:

Senators
Fiscal year

1997 official
mail allocation

Senate quarterly mass mail volumes and costs for the quarter end-
ing Mar. 31, 1996

Total pieces Pieces per
capita Total cost Cost per cap-

ita

Abraham .................................................................................................................................................................................................................................... $143,028 2,750 0.00029 $563.73 $0.00006
Akaka ......................................................................................................................................................................................................................................... 43,336 0 0 ........................ 0.00 0 ........................
Allard ......................................................................................................................................................................................................................................... 59,148 0 0 ........................ 0.00 0 ........................
Ashcroft ...................................................................................................................................................................................................................................... 97,617 0 0 ........................ 0.00 0 ........................
Baucus ....................................................................................................................................................................................................................................... 41,864 0 0 ........................ 0.00 0 ........................
Bennett ...................................................................................................................................................................................................................................... 50,841 0 0 ........................ 0.00 0 ........................
Biden .......................................................................................................................................................................................................................................... 40,023 0 0 ........................ 0.00 0 ........................
Bingaman .................................................................................................................................................................................................................................. 50,582 0 0 ........................ 0.00 0 ........................
Bond ........................................................................................................................................................................................................................................... 97,617 0 0 ........................ 0.00 0 ........................
Boxer .......................................................................................................................................................................................................................................... 382,528 0 0 ........................ 0.00 0 ........................
Bradley ....................................................................................................................................................................................................................................... 33,378 0 0 ........................ 0.00 0 ........................
Breaux ........................................................................................................................................................................................................................................ 82,527 0 0 ........................ 0.00 0 ........................
Brown ......................................................................................................................................................................................................................................... 20,625 13,000 0.00375 3,833.68 0.00110
Brownback ................................................................................................................................................................................................................................. 52,198 0 0 ........................ 0.00 0 ........................
Bryan .......................................................................................................................................................................................................................................... 50,755 0 0 ........................ 0.00 0 ........................
Bumpers ..................................................................................................................................................................................................................................... 62,350 0 0 ........................ 0.00 0 ........................
Burns ......................................................................................................................................................................................................................................... 41,864 0 0 ........................ 0.00 0 ........................
Byrd ............................................................................................................................................................................................................................................ 53,135 0 0 ........................ 0.00 0 ........................
Campbell .................................................................................................................................................................................................................................... 77,822 0 0 ........................ 0.00 0 ........................
Chafee ........................................................................................................................................................................................................................................ 43,394 0 0 ........................ 0.00 0 ........................
Cleland ....................................................................................................................................................................................................................................... 90,218 0 0 ........................ 0.00 0 ........................
Coats .......................................................................................................................................................................................................................................... 100,503 0 0 ........................ 0.00 0 ........................
Cochran ...................................................................................................................................................................................................................................... 62,491 0 0 ........................ 0.00 0 ........................
Cohen ......................................................................................................................................................................................................................................... 12,042 0 0 ........................ 0.00 0 ........................
Collins ........................................................................................................................................................................................................................................ 35,217 0 0 ........................ 0.00 0 ........................
Conrad ....................................................................................................................................................................................................................................... 38,762 0 0 ........................ 0.00 0 ........................
Coverdell .................................................................................................................................................................................................................................... 118,346 0 0 ........................ 0.00 0 ........................
Craig .......................................................................................................................................................................................................................................... 44,496 0 0 ........................ 0.00 0 ........................
D’Amato ..................................................................................................................................................................................................................................... 232,926 0 0 ........................ 0.00 0 ........................
Daschle ...................................................................................................................................................................................................................................... 39,578 0 0 ........................ 0.00 0 ........................
DeWine ....................................................................................................................................................................................................................................... 164,923 0 0 ........................ 0.00 0 ........................
Dodd ........................................................................................................................................................................................................................................... 71,425 0 0 ........................ 0.00 0 ........................
Domenici .................................................................................................................................................................................................................................... 50,582 0 0 ........................ 0.00 0 ........................
Dorgan ....................................................................................................................................................................................................................................... 38,762 0 0 ........................ 0.00 0 ........................
Durbin ........................................................................................................................................................................................................................................ 125,121 0 0 ........................ 0.00 0 ........................
Exon ........................................................................................................................................................................................................................................... 13,199 0 0 ........................ 0.00 0 ........................
Enzi ............................................................................................................................................................................................................................................ 28,054 0 0 ........................ 0.00 0 ........................
Faircloth ..................................................................................................................................................................................................................................... 121,600 0 0 ........................ 0.00 0 ........................
Feingold ..................................................................................................................................................................................................................................... 91,527 0 0 ........................ 0.00 0 ........................
Feinstein .................................................................................................................................................................................................................................... 382,528 0 0 ........................ 0.00 0 ........................
Ford ............................................................................................................................................................................................................................................ 77,040 0 0 ........................ 0.00 0 ........................
Frahm ......................................................................................................................................................................................................................................... 0 0 0 ........................ 0.00 0 ........................
Frist ............................................................................................................................................................................................................................................ 96,062 0 0 ........................ 0.00 0 ........................
Glenn .......................................................................................................................................................................................................................................... 164,923 0 0 ........................ 0.00 0 ........................
Gorton ........................................................................................................................................................................................................................................ 97,506 0 0 ........................ 0.00 0 ........................
Graham ...................................................................................................................................................................................................................................... 230,836 0 0 ........................ 0.00 0 ........................
Gramm ....................................................................................................................................................................................................................................... 251,855 0 0 ........................ 0.00 0 ........................
Grams ........................................................................................................................................................................................................................................ 85,350 0 0 ........................ 0.00 0 ........................
Grassley ..................................................................................................................................................................................................................................... 65,258 0 0 ........................ 0.00 0 ........................
Gregg ......................................................................................................................................................................................................................................... 44,910 0 0 ........................ 0.00 0 ........................
Hagel .......................................................................................................................................................................................................................................... 38,444 0 0 ........................ 0.00 0 ........................
Harkin ........................................................................................................................................................................................................................................ 65,258 0 0 ........................ 0.00 0 ........................
Hatch ......................................................................................................................................................................................................................................... 50,841 0 0 ........................ 0.00 0 ........................
Hatfield ...................................................................................................................................................................................................................................... 18,477 0 0 ........................ 0.00 0 ........................
Heflin ......................................................................................................................................................................................................................................... 22,240 0 0 ........................ 0.00 0 ........................
Helms ......................................................................................................................................................................................................................................... 121,600 0 0 ........................ 0.00 0 ........................
Hollings ...................................................................................................................................................................................................................................... 76,388 0 0 ........................ 0.00 0 ........................
Hutchinson ................................................................................................................................................................................................................................. 47,286 0 0 ........................ 0.00 0 ........................
Hutchison ................................................................................................................................................................................................................................... 251,855 0 0 ........................ 0.00 0 ........................
Inhofe ......................................................................................................................................................................................................................................... 73,454 0 0 ........................ 0.00 0 ........................
Inouye ......................................................................................................................................................................................................................................... 43,336 0 0 ........................ 0.00 0 ........................
Jeffords ...................................................................................................................................................................................................................................... 38,357 31,020 0.05442 5,689.22 0.00998
Johnson ...................................................................................................................................................................................................................................... 29,826 0 0 ........................ 0.00 0 ........................
Johnston ..................................................................................................................................................................................................................................... 21,919 0 0 ........................ 0.00 0 ........................
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Senators
Fiscal year

1997 official
mail allocation

Senate quarterly mass mail volumes and costs for the quarter end-
ing Mar. 31, 1996

Total pieces Pieces per
capita Total cost Cost per cap-

ita

Kassebaum ................................................................................................................................................................................................................................ 16,457 0 0 ........................ 0.00 0 ........................
Kempthorne ................................................................................................................................................................................................................................ 44,496 0 0 ........................ 0.00 0 ........................
Kennedy ...................................................................................................................................................................................................................................... 104,638 0 0 ........................ 0.00 0 ........................
Kerrey ......................................................................................................................................................................................................................................... 50,818 0 0 ........................ 0.00 0 ........................
Kerry ........................................................................................................................................................................................................................................... 104,638 0 0 ........................ 0.00 0 ........................
Kohl ............................................................................................................................................................................................................................................ 91,527 0 0 ........................ 0.00 0 ........................
Kyl .............................................................................................................................................................................................................................................. 83,872 0 0 ........................ 0.00 0 ........................
Landrieu ..................................................................................................................................................................................................................................... 62,755 0 0 ........................ 0.00 0 ........................
Lautenberg ................................................................................................................................................................................................................................. 124,195 0 0 ........................ 0.00 0 ........................
Leahy .......................................................................................................................................................................................................................................... 38,357 726 0.00127 1,018.31 0.00179
Levin .......................................................................................................................................................................................................................................... 143,028 0 0 ........................ 0.00 0 ........................
Lieberman .................................................................................................................................................................................................................................. 71,425 0 0 ........................ 0.00 0 ........................
Lott ............................................................................................................................................................................................................................................. 62,491 0 0 ........................ 0.00 0 ........................
Lugar .......................................................................................................................................................................................................................................... 100,503 0 0 ........................ 0.00 0 ........................
Mack .......................................................................................................................................................................................................................................... 230,836 0 0 ........................ 0.00 0 ........................
McCain ....................................................................................................................................................................................................................................... 83,872 4,398 0.00115 3,565.77 0.00093
McConnell .................................................................................................................................................................................................................................. 77,040 0 0 ........................ 0.00 0 ........................
Mikulski ...................................................................................................................................................................................................................................... 90,835 0 0 ........................ 0.00 0 ........................
Moseley-Braun ........................................................................................................................................................................................................................... 163,870 0 0 ........................ 0.00 0 ........................
Moynihan .................................................................................................................................................................................................................................... 232,926 0 0 ........................ 0.00 0 ........................
Murkowski .................................................................................................................................................................................................................................. 37,990 0 0 ........................ 0.00 0 ........................
Murray ........................................................................................................................................................................................................................................ 97,506 0 0 ........................ 0.00 0 ........................
Nickles ....................................................................................................................................................................................................................................... 73,454 0 0 ........................ 0.00 0 ........................
Nunn .......................................................................................................................................................................................................................................... 31,770 0 0 ........................ 0.00 0 ........................
Pell ............................................................................................................................................................................................................................................. 11,158 0 0 ........................ 0.00 0 ........................
Pressler ...................................................................................................................................................................................................................................... 10,108 0 0 ........................ 0.00 0 ........................
Pryor ........................................................................................................................................................................................................................................... 16,371 0 0 ........................ 0.00 0 ........................
Reed ........................................................................................................................................................................................................................................... 32,752 0 0 ........................ 0.00 0 ........................
Reid ............................................................................................................................................................................................................................................ 50,755 0 0 ........................ 0.00 0 ........................
Robb ........................................................................................................................................................................................................................................... 109,107 0 0 ........................ 0.00 0 ........................
Roberts ....................................................................................................................................................................................................................................... 47,525 0 0 ........................ 0.00 0 ........................
Rockefeller ................................................................................................................................................................................................................................. 53,135 0 0 ........................ 0.00 0 ........................
Roth ........................................................................................................................................................................................................................................... 40,023 0 0 ........................ 0.00 0 ........................
Santorum ................................................................................................................................................................................................................................... 176,220 0 0 ........................ 0.00 0 ........................
Sarbanes .................................................................................................................................................................................................................................... 90,835 0 0 ........................ 0.00 0 ........................
Sessions ..................................................................................................................................................................................................................................... 63,649 0 0 ........................ 0.00 0 ........................
Shelby ........................................................................................................................................................................................................................................ 83,692 0 0 ........................ 0.00 0 ........................
Simon ......................................................................................................................................................................................................................................... 44,289 0 0 ........................ 0.00 0 ........................
Simpson ..................................................................................................................................................................................................................................... 9,473 0 0 ........................ 0.00 0 ........................
Smith, Bob ................................................................................................................................................................................................................................. 44,910 0 0 ........................ 0.00 0 ........................
Smith, Gordon ............................................................................................................................................................................................................................ 53,158 0 0 ........................ 0.00 0 ........................
Snowe ......................................................................................................................................................................................................................................... 46,609 0 0 ........................ 0.00 0 ........................
Specter ....................................................................................................................................................................................................................................... 176,220 0 0 ........................ 0.00 0 ........................
Stevens ...................................................................................................................................................................................................................................... 37,990 0 0 ........................ 0.00 0 ........................
Thomas ...................................................................................................................................................................................................................................... 37,266 0 0 ........................ 0.00 0 ........................
Thompson ................................................................................................................................................................................................................................... 96,062 0 0 ........................ 0.00 0 ........................
Thurmond ................................................................................................................................................................................................................................... 76,388 0 0 ........................ 0.00 0 ........................
Torricelli ..................................................................................................................................................................................................................................... 94,702 0 0 ........................ 0.00 0 ........................
Warner ........................................................................................................................................................................................................................................ 109,107 0 0 ........................ 0.00 0 ........................
Wellstone .................................................................................................................................................................................................................................... 85,350 0 0 ........................ 0.00 0 ........................
Wyden ......................................................................................................................................................................................................................................... 70,009 0 0 ........................ 0.00 0 ........................

Total ............................................................................................................................................................................................................................. ........................ 51,894 0.06088 14,670.71 0.01386•

ORDERS FOR THURSDAY, MAY 15,
1997

Mr. LOTT. Madam President, I ask
unanimous consent that at 9:15 a.m. on
Thursday the Senate resume consider-
ation of S. 4, the Family Friendly
Workplace Act, and the time between
then and 10 a.m. be equally divided be-
tween the two managers, or their des-
ignees; and, further, at 10 a.m. the Sen-
ate proceed to vote on the motion to
invoke cloture on the pending commit-
tee amendment. I further ask unani-
mous consent that following that vote
there be a period for morning business
until the hour of 11 a.m. with Senator
THOMAS in control of the first 20 min-
utes; and, Senator DASCHLE, or his des-
ignee, under the control of the next 20
minutes.

Finally, I ask unanimous consent
that at 11 a.m. the Senate resume con-
sideration of H.R. 1122, the Partial-
Birth Abortion Ban Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Madam President, I yield
the floor, and I observe the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BROWNBACK. Madam President,
I ask unanimouos consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection it is so ordered.

f

PARTIAL-BIRTH ABORTION BAN
ACT OF 1997

Mr. BROWNBACK. Madam President,
I rise to speak about something of
great sadness in our Nation. Tomorrow
we will take a vote on partial-birth
abortion. I want to speak about that
particular issue if I could this evening
from a particular perspective that I
think might be somewhat different
from folks who might look at this as a
sterile procedure, a procedure that we
may consider banning. I would like to
talk about what it says of our culture,
what this procedure that is being used
today says about us. Is the loss of love
in our culture actually so great that
we could actually kill a child and ex-
plain it away? I think this is actually
how we ought to look at this debate on
this issue.

I oppose the partial-birth abortion
procedure being conducted in United
States other than in cases of loss of life
of the mother, and then I think we
need to clearly say that this is avail-
able in cases of loss of life of the moth-
er. My wife and I have three children,
and I would hate to think that she
would be put in a spot where she could
not have access to a medical procedure
that she desperately needed for her

own life. But that is taken care of in
this bill and there is an allowance for
it. In the case where the life of the
mother is at risk, this procedure is al-
lowed, and that is proper and as it
should be. We allow that to take place.

What I want to talk about more is
that we have so many of these abor-
tions happening in this country. What
does it say about the culture and our
own loss of care and our own loss of
love? What does it say about us that
this procedure is even allowed.

I want to point out to this body some
of the things that have happened to
American culture over the past 30
years that I think point out we have
lost the care for other individuals and
we have lost the compassion for others
and even for babies.

Let us look at this chart, if I could
share it with you. We are looking at
child abuse and neglect reports in
America, and this is 1976 to 1995. We are
looking at numbers of reports in the
millions. We are looking at about
600,000 in 1976, which is wholly too
much, we are looking at 3 million, over
3 million in 1995.

The growth that has taken place dur-
ing that period of time, what does that
say about a loss of care and a loss of
compassion in our society and in our
culture?

I want to look at this next chart, vio-
lent crime offenses in our society.
Look where we were in 1960. This is
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rate per 100,000 individuals. For every
100,000 individuals in America, we had
about 160 violent crime offenses in 1960.

Where are we today? In 1993, the lat-
est we have numbers for, we are at 746
per 100,000 people. From 160 to 746 dur-
ing that period of time of roughly
about 30, 33 years.

I only point these out to ask, what is
it today about our culture? I think our
culture is in a great depression, that
we are violent, we are not caring for
our children, we are not doing the right
things for them, and we are not doing
the right things to try to correct it. We
have to rebuild the culture, and I think
we rebuild it by loving and caring for
each other, and we will.

To me, that is what this debate is
about. It is about banning a particular
procedure used on babies, and it is
about saying we should not, in a civ-
ilized society, allow this. We should
not, in looking at this sort of violence
and lack of caring and lack of respect
in this society, let something like this
go on. It is about those who are in-
volved and it is about our conscience
being pricked by this.

We see these charts—Senator
SANTORUM has pointed to them —about
the child being born, and we get un-
comfortable; we don’t like that because
it is striking our conscience and it is
saying it is not civilized for us to be
doing and continuing this procedure.
We see it and we do not like it. If we
saw it happening to an animal, we
would not like it, and we certainly feel
that way towards a child.

That is why I urge my colleagues and
the American people, let us reject this
procedure as part of rebuilding our cul-
ture, as part of restaking this ground.
We need to have is compassion and care
and love for the most defenseless in our
culture.

This is a child we are talking about.
We must start turning these trends
around and start caring for the most
defenseless in this situation.

I think it is clear that we are going
to pass this bill in the Senate. I hope
we will pass it by an overwhelming ma-
jority and that we build on this from
this point forward, saying let us
change this culture. Let us bring it
back to caring. Let us bring it back to
compassion and love for everybody, es-
pecially the most defenseless.

With that, I yield back my time.
Mr. ASHCROFT. Madam President, I

suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.

Mr. SMITH of New Hampshire. Mr.
President, I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER (Mr.
BROWNBACK). Without objection, it is so
ordered.

f

AMENDING THE IMMIGRATION
AND NATIONALITY TECHNICAL
CORRECTIONS ACT OF 1994

Mr. SMITH of New Hampshire. Mr.
President, I ask unanimous consent
that the Senate now proceed to the
consideration of Calendar No. 48, S. 670.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 670) to amend the Immigration
and Nationality Technical Corrections Act of
1994 to eliminate the special transition rule
for issuance of a certificate of citizenship for
certain children born outside the United
States.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill.

Mr. SMITH of New Hampshire. Mr.
President, I ask unanimous consent the
bill be considered read a third time and
passed, the motion to reconsider be
laid upon the table, and that any state-
ments relating to the bill appear at
this point in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 670) was considered read
the third time and passed as follows:

S. 670

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. ELIMINATION OF CERTIFICATE OF

CITIZENSHIP TRANSITION RULE AP-
PLICABLE TO CERTAIN CHILDREN.

(a) IN GENERAL.—Section 102 of the Immi-
gration and Nationality Technical Correc-
tions Act of 1994 (Public Law 103–416; 108
Stat. 4307) (as amended by section 671(b) of
the Illegal Immigration Reform and Immi-
grant Responsibility Act of 1996 (Public Law
104–208; 110 Stat. 3009–1856)) is amended by
striking subsection (e).

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect as if
included in the enactment of the Immigra-
tion and Nationality Technical Corrections
Act of 1994.

f

ORDERS FOR THURSDAY, MAY 15,
1997

Mr. SMITH of New Hampshire. Mr.
President, I ask unanimous consent

that when the Senate completes its
business today it stand in adjournment
until the hour of 9:15 a.m. on Thursday,
May 15. I further ask consent that on
Thursday, immediately following the
prayer, the routine requests through
the morning hour be granted and the
Senate then immediately resume con-
sideration of S. 4, as under the previous
order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SMITH of New Hampshire. I fur-
ther ask consent that Members have
until 10 a.m. to file second-degree
amendments to S. 4.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

PROGRAM

Mr. SMITH of New Hampshire. For
the information of all Senators, tomor-
row the Senate will resume consider-
ation of S. 4, the Family Friendly
Workplace Act, with a vote on the mo-
tion to invoke cloture to occur at ap-
proximately 10 a.m. Following that
vote, there will then be a period for
morning business until the hour of 11
a.m., to allow a number of Senators the
opportunity to speak. By previous
order, the Senate will then resume con-
sideration of H.R. 1122, the partial-
birth abortion ban bill, with Senator
FEINSTEIN recognized to offer an
amendment. Debate on the Feinstein
amendment will last until approxi-
mately 2 p.m., when a vote on or in re-
lation to the Feinstein amendment will
occur.

Following disposition of the Fein-
stein amendment, Senator DASCHLE
will be recognized to offer his amend-
ment, and under the consent agree-
ment there will be 5 hours of debate in
order. Therefore, Members can expect
rollcall votes throughout Thursday’s
session of the Senate.

Again, I appreciate Senators adjust-
ing their schedules to accommodate
floor action while we work through
these important issues prior to the Me-
morial Day recess.

f

ADJOURNMENT UNTIL 9:15 A.M.
TOMORROW

Mr. SMITH of New Hampshire. If
there is no further business to come be-
fore the Senate, I now ask that the
Senate stand in adjournment under the
previous order.

There being no objection, the Senate,
at 7:18 p.m, adjourned until Thursday,
May 15, 1997 at 9:15 a.m.
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